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The Reader Writes 





More on “‘Closed Shops 
and Closed Unions”’ 
Sir: 


I have read with interest the article ap- 
pearing in the December, 1949 issue of 
Lapor LAw JourNAL entitled “Closed Shops 
and Closed Unions.” This is particularly in- 
teresting to me in view of the fact that I was 
attorney for the labor organizations involved in 
Dotson v. International Alliance, decided by 
the Supreme Court of the State of California 
and reported in 34 A. C. No. 18, at page 427, 
and in Courant v. International Photographers, 
17 Lazpor CASEs § 63,333, 176 F. (2d) 1000. 
Since the article was written and published by 
you, the attorney for Courant has filed a 
petition for writ of certiorari in the Supreme 
Court of the United States. 

The author of this article, on page 166 
of the December issue, states that it is diffi- 
cult to see why the plaintiff (Courant) chose 
to sue in a federal court and why he asserted 
unqualifiedly “that he is not relying upon 
any of the civil rights statutes or upon the 
Labor Code of California.” The author 


“ep 


then states: “By insisting that the case pre- 
sented a federal question, the plaintiff per- 
mitted the Court of Appeals to decide the 
case under federal law, when otherwise it 
might have been bound to follow the Cali- 
fornia decisions, under the rule of Erie v. 
Tompkins.” According to what counsel for 
plaintiff (Henry B. Ely) [Mr. Ely’s letter 
follows next] tells me, he chose to sue in 
the federal court rather than in the state 
court because at the time he filed his action 
the Supreme Court ‘of California had not 
decided the Dotson case and, until such de- 
cision, Mr. Ely was of the opinion that the 
most the California state courts would grant 
him would be injunctive relief, under the doc- 
trine of James v. Marinship, whereas plaintiff 
was seeking monetary damages. I suggest 
that the federal court could not, in any 
event, apply the rule of Erie v. Tompkins by 
reason of the fact that, diversity of citizenship 
being absent, the Court did not have juris- 
diction unless a federal question was ac- 
tually presented. As you know, both the 
District Court and the United States Court 
of Appeals for the Ninth Circuit held that 
a federal question was not presented. 
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Incidentally, the Dotson case has been set 
for retrial in the Superior Court, San Fran- 
cisco County, for March 27, 1950. 

MicuHaet G. Luppy 
Los ANGELES 


Why He Chose to Sue 
in Federal Court 
Sir: 

I have been reading with interest your new 
magazine on labor law. Your article on 
closed shops and closed unions in the De- 
cember issue was to my mind an excellent 
exposition of the present status of that sub- 
ject. In view of the fact that I am the 
attorney for the plaintiff in Courant v. /nter- 
national Photographers, analyzed in that ar- 
ticle, it may be of interest to you to know 
why the plaintiff in that case filed in the 
federal court instead of the state court. 


In 1941 I brought a similar suit against 
the same union in the state court—Dyer vw. 
International, Los Angeles County Superior 
Court No. 462,465. Judge Henry Willis wrote 
a thirty-one page opinion and held that 
while the plaintiff was entitled to injunctive 
relief, he was not entitled to an order ad- 
mitting him to the union or to any damages. 
To one who has watched labor relations in 
the Hollywood motion picture industry for 
some years, it is apparent that injunctive 
relief which restrains the union from inter- 
fering with the person obtaining a _ job, 
would be of little use. No producer can be 
sure that if he employs a plaintiff, relying 
on injunctive process, members of a projec- 
tionist union would continue to work in 
some other state. 


I am convinced that the only effective 
relief against a union for barring persons 
from employment is the remedy of damages. 
No California court, up to the time of the 
filing of Courant v. International Photog- 
raphers, had indicated that damages would be 
granted to a plaintiff in the situation in 
which Mr. Courant found himself. Therefore, 
the federal case of Brotherhood of Locomotive 
Firemen v. Tunstall, 163 F. (2d) 289, 293, 
which approved the awarding of damages} was 
a forceful reason for filing in the federal court. 

(Continued on page 286) 
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The Developing Law 











CLOSED SHOPS 
and CLOSED UNIONS 


STATUTORY 
DEVELOPMENTS 


N THE SUBJECT of closed shops and 

closed unions, the usual legal order of 
things is reversed. Ordinarily, the legislative 
process has been thought of as a means of 
making more consistent the substantive rules 
of law laid down in the piecemeal judicial 
process. Perhaps there is not much justifi- 
cation for this view in any field of law; in 
any event, there is certainly no justification 
for it in the present field. On the subject 
of closed shops and closed unions, national 
and state legislation is more confused and 
conflicting than the common law. 

We saw last month that three general 
positions are represented in the common- 
law decisions: (1) unions may have both 
closed shops and closed membership policies; 
(2) unions may have closed shops but may 
not deny membership to, or discriminate 
unfairly against, existing employees of em- 
ployers with whom the unions are bargain- 
ing; (3) unions with closed shops must have 
reasonably liberal membership policies. 

In the present article we shall examine 
the legislative approaches, state and national, 
to the problems of closed shops and closed 
unions. As was stated in more detail in the 
preceding installment, there is a “problem,” 
in the minds of some, because of the great 
and growing power of labor unions, and be- 


cause of the widely held belief that unions 
are solidly established institutions whose 
greatest influence has yet to be felt. The 
power exists in large measure in connection 
with union control of employment opportu- 
nities through such devices as the closed 
shop; but it exists also in virtue of the fact 
that even where unions do not control job 
opportunities, as exclusive bargaining repre- 
sentatives they have extensive control over 
job conditions, grievances, chances for ad- 
vancement, worker security, etc. 


In these circumstances, there has been a 
growing feeling that unions are in the posi- 
tion of “quasi-public” institutions—institu- 
tions whose internal operations are now 
matters of public concern. This feeling, 
voiced in the decisions with which we dealt 
last month, accounts alse to a considerable 
extent for the legislation which we are about 
to approach. We start with the compulsory 
unionism features of the National Labor Re- 
lations Act, as amended in 1947 by the Taft- 
Hartley Act. 


NLRA Effect on Closed Shop 


There has been a sufficient number of deci- 
sions under the amended NLRA to permit a 
fairly detailed assessment of its effect on 
compulsory unionism. Clearly both the closed 
shop and preferential hiring are prohibited 
by the act. No contract which implicitly or 
explicitly provides for hiring policies discrimi- 





1 Julian Freirich Company, 2 CCH Labor Law 
Reports (4th Ed.) 7 9318, 86 NLRB — (No. 75) 
(1949). 
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nating in favor of union men is lawful. An 
agreement providing for preferential hiring, 
work permits and replacement of nonunion 
employees by union men, for example, has 
been held to violate the act. Moreover, in 
the leading National Maritime Union case, the 
NLRB held *—and the Court of Appeals for 
the Second Circuit approved its holding *— 
that a contract is unlawful even where pref- 
erential hiring results more from the prac- 
tical administration of the contract than from 
its express terms. Hiring practices of long 
standing in the construction industry have 
felt the restriction. In one case, the NLRB 
held that the widely used “referral and hir- 
ing” practice of that industry—under which 
tradesmen are referred to a contractor solely 
by the union involved—was unlawful.’ Ob- 
jections made by the union in the case, the 
NLRB said, should be addressed to the Con- 
gress. It is settled, too, that it is not neces- 
sary to wait for a compulsory unionism 
contract to be applied; the mere signing of a 
closed shop agreement, according to the 
NLRB, is  unlawful.® 
NLRB reasons, if the signing of such a con- 
tract is unlawful, then a strike designed to 
induce an employer to sign is likewise un- 
lawful.’ Finally, while a union shop or main- 
tenance-of-membership contract may be 
xecuted if approved by a majority of em- 
ployees in the appropriate bargaining unit, 
such approval does not legalize a closed 
shop or preferential hiring agreement.® 





This compressed summary of experience 
under the NLRA on the closed shop issue 
is sufficient to show that the act does in fact 
contain material restrictions on the power 
of unions over job opportunities. As a mat- 
ter of Jaw, unions subject to the act have 
little to say about the hiring of men. In 
an industry subject to the act, a man need 
not belong to a union in order to be hired, 
although if a valid union shop or mainte- 
nance-of-membership contract exists, he may 
have to join a union or maintain membership 
therein after he is hired. If all this is true, 
one may ask, is it not also true, then, that 
one of the most important grounds for 
viewing unions as quasi-public organizations 
has been erased? 


Furthermore, the - 


NLRA Coverage 


In weighing this question, one of the most 
important facts to keep in mind is that the 
NLRA’s coverage is limited. It is limited 
geographically, and it is limited by what may 
be called the “practical facts of life.” 


As to geography, these are the things 
which must be remembered: The closed 
shop as a phenomenon in industrial relations 
is by no means restricted to businesses which 
affect interstate commerce—the businesses 
covered by the NLRA. Indeed, while no 
statistics are available on the matter, most 
people will probably agree that closed shop 
conditions obtain to a large extent in those 
“local” occupations over which the NLRB 
has frequently refused to exercise jurisdic- 
tion, whether or not it feels that they affect 
interstate commerce. It is relevant to note 
in this connection that an NLRB trial ex- 
aminer has recently held the NLRA not 
applicable to a general contractors’ associa- 
tion in the Buffalo area in New York. The 
association, made up of forty-two general 
contractors, eighty subcontractors and forty 
material dealers, did a combined business of 
$20 million in 1948; and while all its building 
activity was within the state, it purchased 
$4 million worth of materials outside the 
state in one year.’ If this ruling is a good 
sign of the way in which the act will be 
applied, it seems sound to conclude that in 
the absence of uniform prohibition by the 
several states, closed shop conditions will 
continue to a considerable extent, notwith- 
standing their prohibition by the NLRA. 


What we have called the “practical facts 
of life” lead to the same conclusion. With- 
out imputing to anyone a deliberate inten- 
tion to violate the law, it may be observed 
that closed shop conditions have probably 
continued to exist even in many industries 
which clearly do affect interstate commerce. 
When employers have become accustomed 
to recruit workers through a union with 
which they have had satisfactory relations, 
it is by no means easy to recruit them in 
any other fashion, In fact, it may be impos- 
sible, or almost so. Perhaps no workers 
other than union members are available; 





2 Julius~Resnick, Inc., 2 CCH Labor Law 
Reports (4th Ed.) { 9275, 86 NLRB — (No. 10) 
(1949). 

32 CCH Labor Law Reports (4th Ed.) { 8047, 
78 NLRB — (No. 137) (1948). 

*16 LABOR CASES { 65,231. 

5 Daniel Hamm Drayage Company, Inc., 2 
CCH Labor Law Reports (4th Ed.) {§ 9030, 84 
NLRB — (No. 56) (1949). 

®* Great Atlantic & Pacific Tea Company, 2 
CCH Labor Law Reports (4th Ed.) { 8695, 81 
NLRB — (No. 164) (1949). 
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7 Ibid. See also the decisions cited in footnotes 
3 and 4, supra. 

8 Nicholson Transit Company, 2 CCH Labor 
Law Reports (4th Ed.) { 9169, 85 NLRB — (No. 
124) (1949); Charles EB. Hires Company, 2 CCH 
Labor Law Reports (4th Ed.) 7 9230, 85 NLRB 
— (No. 205) (1949). 

*See CCH Labor Law Reports, Weekly Sum- 
mary No. 67, p. 3 (November10, 1949); ibid., 
No. 70, p. 1 (December 1, 1949). 
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perhaps the only competent ones available 
are union members. One may venture a 
guess that some such situation was present 
in a recent case in which the NLRB refused 
to hold unlawful, as a form of closed shop, 
a contract under which a union undertook 
to furnish employees to the employer with 
which it was dealing.” Going further, one 
might suggest that this kind of arrangement, 
which the NLRB has held not unlawful, ex- 
ists widely enough to justify the conclusion 
that closed shop conditions continue to exist 
in anumber of interstate industries, notwith- 
standing the NLRA ban. 


If these observations or speculations are 
justified—and, to repeat, there is no concrete 
evidence one way or the other as to the 
exact number of employees affected—the 
closed shop is still with us; further, if 
the closed-shop is still present to any substantial 
degree, then the problem of the closed union 
is likewise present, for those, at any rate, 
who are disposed to think of it as a problem. 


Closed Shop in States 


One further consideration in speculating 
as to the extent to which closed shop con- 
ditions exist: What of the widely publicized 
state laws ™ banning the closed shop and/or 
other compulsory unionism contracts? A 
search of the state statutes indicates that in 
terms of actual numbers of employees af- 
fected, perhaps there has been an undue 
amount of publicity. At the latest count it 
appears that only twelve states clearly and 
expressly prohibit the closed shop and/or 
other forms of compulsory unionism. What 
is more important in the present connection, 
few of the more populous industrial states 
are in this group. The states having such 
laws are Arizona,” Arkansas,” Florida,” 
Georgia,” Iowa,” Nebraska,” North Caro- 
lina”* North Dakota,* South Dakota,” 
Tennessee,” Texas*™ and Virginia.” Con- 
spicuously absent from this list are such 
states as California, Illinois, Indiana, Massa- 
chusetts, Michigan, New York, Ohio and 
Pennsylvania. None of these more populous 
and industrialized states flatly prohibits com- 
pulsory unionism contracts, although some 
regulate them in one way or another. 





Thus, the Michigan labor relations act ex- 
pressly permits the closed shop, but limits it 
to situations where the union is the majority 
representative, where there is no overlapping 
between unions as to employees covered and 
where the representative capacity of the 
union is recognized by the employer." These 
provisions, it will be noted, make conditions 
under the Michigan act roughly similar to 
those which obtained under the original 
NLRA. Even more like the original NLRA 
as regards the closed shop are the provisions 
of the Massachusetts, Minnesota, Pennsyl- 
vania, New York, Rhode Island and Utah 
labor relations acts. All these statutes, sub- 
ject to qualifications which we shall describe 
presently, permit any kind of compulsory 
unionism agreement so long as the union in- 
volved is the duly authorized representative 
of employees in an appropriate bargaining 
unit. Colorado, Kansas and Wisconsin like- 
wise permit all types of compulsory union- 
ism agreements, but execution of such 
agreements must be preceded by special em- 
ployee-authorization elections. Illinois, Indiana 
and Ohio, three of the more populous of 
the states, contain absolutely no statutory 
restrictions on compulsory unionism; nor 
does California, apart from the court-created 
rules treated in the first installment of this 
article. 


WO important points emerge from this 

summary. First, virtually every one of 
the states in which there are large numbers 
of workers and important industries either 
expressly or implicitly permits the closed 
shop for its intrastate industries. Second, 
as regards most of these states, even more 
can be said: the right to the closed shop is 
coupled with the many other rights (to 
organize, to bargain collectively, to be free 
of employer interference, etc.) which are 
given labor by the standard type of labor 
relations act. These points, when considered 
together with the limited applicability of 
the Taft-Hartley prohibition of the closed 
shop, indicate rather clearly that closed shop 
conditions are still relatively widely permit- 
ted, and, almost as clearly, that closed shop 
conditions still obtain to a considerable ex- 
tent. It remains now to consider the qualifi- 





1 See Crosby Chemicals, 2 CCH Labor Law 
Reports (4th Ed.) § 9182, 85 NLRB — (No. 139) 
(1949). 

11 Footnote references from here to the end 
of this article are to 4 CCH Labor Law Reports 
(4th Ed.), except where otherwise indicated. 

2 § 41,025 (Arizona). 

13 { 41,025 (Arkansas). 

14 ¥ 41,025 (Florida). 

3% ¥ 41,025 (Georgia). 
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16 7 41,025 (Iowa). 

17 ¢ 41,025 (Nebraska). 

38 { 41,025 (North Carolina). 
19 { 41,025 (North Dakota). 
20 | 41,025 (South Dakota). 
21 § 41,025 (Tennessee). 

27 41,025 (Texas). 

339 41,025 (Virginia). 

24 { 47,028 (Michigan). 
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cations which the states have placed on the 
right to execute closed shop contracts or to 
take action pursuant to such contracts. 


Qualifications 


Qualifications established by the states 
which permit the closed shop are of five 
general kinds. Few states establish more 
than one of the qualifications, and some 
which permit the closed shop have none. 
The relevant facts will appear after the five 
types of qualifications have been listed: 


(1) The states which have labor relations 
acts and expressly permit the closed shop 
usually require that the contracting union 
represent a majority of employees in an 
appropriate bargaining unit. 

(2) Some states require a special employee- 
authorization election before a closed shop 
contract may lawfully be executed. 

(3) Some state statutes may possibly be 
construed to require admission to member- 
ship on “reasonable” terms. 

(4) Some require that when a union ob- 
tains a closed shop, it admit freely to mem- 
bership all employees of the contracting 
employer. 

(5) Some states prohibit union discrimi- 
nation on the basis of race, color, creed or 
national origin whether or not the union has 
a closed shop contract. 


Rage STATES which limit the closed shop 
to unions which represent a majority of 
employees in an appropriate bargaining unit 
are Connecticut,” Kansas, Massachusetts,” 
Michigan,” Minnesota,” New York,” Pennsyl- 
vania,” Rhode Island,” Utah * and Wisconsin.™ 

While there is little authority in the form 
of court or board decisions for the meaning 
of these provisions in practice in many of 
the states, a good guide to their meaning 
exists in the extensive body of interpreta- 
tions under the original NLRA.® Although 
such interpretations are not binding as to 
the meaning of any particular state law, they 
are still of considerable value. 


ee STATES which require special em- 
ployee-authorization elections prior to 
the execution of closed shop agreements are 
Colorado, Kansas and Wisconsin. Colorado 


requires the approval of three fourths of the 
employees in a secret-ballot election to be 
conducted by a state agency.” Kansas simply 
requires majority approval (apparently 
a majority of all employees in the unit, not 
a majority of only those voting).” Wisconsin 
requires approval by two thirds of the em- 
ployees voting, provided that the two thirds 
constitute at least a majority of the em- 
ployees in the appropriate bargaining unit.” 

An incidental problem in connection with 
the Colorado and Wisconsin requirements, 
which are greater than those of the NLRA, 
is whether the NLRB must, in elections in- 
volving employees in those states, apply the 
stricter state requirements. While the issue 
is by no means an easily settled one, the 
NLRB has ruled that it need apply only the 
simple-majority requirement of the NLRA.™ 


NE of the more interesting of the quali- 

fications placed on the power of unions 
which may have closed shop agreements is 
the accompanying requirement that they 
admit to membership on reasonable terms. 
California, as we have seen, developed such a 
requirement via the common law. Colorado, 
Massachusetts and Wisconsin have established 
by statute what may be in substance the 
same rule. The Colorado act provides that 
the labor relations commission “shall declare 
any all-union agreement terminated 
whenever it finds that the labor organization 
involved unreasonably has refused to receive 
as a member any employee of such em- 
ployer, and each such all-union agreement 
shall be made subject to this duty of the 
Commission.” ” It may be that this provi- 
sion requires the union to admit to member- 
ship only those who are employees at the 
time when the contract is executed. If so, 
of course, the Colorado statute belongs in 
the fourth category rather than in the third. 
In the absence of an authoritative interpre- 
tation of the provision, however, it is sub- 
mitted that the requirement might possibly 
be read as requiring the admission of those 
who may later become employees. The same 
thing true of the Colorado act is probably 
true also of the Massachusetts statute, which 
provides that “no such [compulsory union- 
ism] agreement shall be deemed to apply to 
any employee who is not eligible for full 


(Continued on page 335) 





35 { 47,005(5) (Connecticut). 
78 { 47,008(4) (Kansas). 

27 { 47,023 (Massachusetts). 
28 { 47,028 (Michigan). 

2 | 47,013(3) (Minnesota). 
30 | 47,030 (New York). 

31 { 47,028 (Pennsylvania). 
32 ¢ 47,027 (Rhode Island). 
33 | 47,008(c) (Utah). 
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34 7 47,006(c), p. 47,360 (Wisconsin). 

% See 2 CCH Labor Law Reports (4th Ed.) 
1 4520. 

36 ¢ 47,006(c) (Colorado). 

37 | 47,008(4) (Kansas). 

38 | 47,006(c), p. 47,360 (Wisconsin). 

3% See 2 CCH Labor Law Reports (4th Ed.) 
{| 14,022. 

4# | 47,006(c) (Colorado). 
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What Should Be Done About 
EMERGENCY STRIKES? 


By LUDWIG TELLER — — — — — 


Mr. Teller’s thought-provoking ar- 
ticle is based on an address delivered 
in Chicago on November 4, 1949, at 
the annual meeting of the Illinois Bar 
Association, of whose Labor Law 
Section Mr. Alfred Kamin is. Chair- 
man. Mr, Teller’s address was com- 
mented upon at the Chicago meeting 
by George Christenson and Samuel 
Edes, representing management, and 
by Lester Asher (author of “The 
Lawyer in the Field of Labor” at page 
302) and Alex Elson, union attorneys. 
This article is also scheduled as the 
basis of an address to be delivered at 
Rutgers University’s South Jersey 
Labor Institute on January 14, 1950, 
where its thesis will be discussed by 
Theodore R. Iserman and Sanford 
Markham, who will present manage- 
ment’s points of view, and Thomas 
Parsonett and Samuel Rothbard, who 
will set forth the viewpoints of or- 
ganized labor. 


ROPOSED SOLUTIONS for the emer- 

gency strike should be examined with 
painstaking caution, since they go to the 
roots of our democratic order and may 
bring about undue curtailment of our eco- 
nomic and political freedoms. Yet too few 
current discussions enter upon such an ex- 
amination. There is often a tendency in- 
stead to vituperate against those responsible 
for the particular emergency, or to propose 
vaguely worded laws aimed at outlawing 


Emergency Strikes 





— — — — Attorney, New York 


strikes which cause emergencies. The re- 
quirements of responsible thinking dictate 
that this tendency should be avoided. 


It seems clear, at the outset, that little 
effective thought of an impassioned and 
long-range character can take place under 
stress of a particular emergency. Hastily 
conceived legislative panaceas are bound to 
be made at such times. It is likewise plain 
that current emergencies are the stuff out 
of which thinking on the subject takes 
shape. To what extent may we turn to 
recent experience for intelligent approaches 
to the problems underlying emergency strikes? 


We have only recently emerged from a 
postwar union-management crisis which 
shook the very foundations of our economic 
system. There had been nothing like it in 
the nation’s history. To the extent that the 
memory of this experience dictates our 
thinking, we are apt to bring extreme view- 
points rather than reasoned conclusions to 
the support of plans for doing away with 
emergency strikes. 


World War II was an industrial war. In- 
dustry was on the front-line trenches. In 
achieving the requirements for an arsenal 
of democracy, we were compelled to make 
substantial sacrifices in the production of 
civilian goods. The competition for avail- 
able goods was fed by a swollen money 
supply brought about by full employment. 
The cost of living skyrocketed. When the 
War Labor Board was disbanded in early 
January, 1946, our wage-price relationship 
was out of balance; the workingman’s dis- 
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content, deepened by the loss of overtime 
premiums paid at war plants and the re- 
classification of many workers to lower- 
paying peacetime jobs, was later fanned by 
huge industry profit reports and the con- 
tinued rise in the cost of living. 

Other factors went into the making of the 
postwar labor-management crisis. Both 
management and union leaders had been 
awaiting the demise of the War Labor 
Board so that they could remedy a number 
of wrongs assertedly committed against 
them through its decisions. Union leaders 
feared that the postwar period would see, 
as it did during the days following World 
War I, a determined employer effort to 
destroy their organizations. Workers were 
wont to strike in part from war-work fatigue. 
Wage controversies were often little more 
than the advertised ground for strikes in- 
volving deep-seated issues and complaints. 


The conditions which brought about the 
postwar strikes were national in character. 
Hence, the crises which they evoked were 
nation wide in their effects. The first post- 
war wage increase pattern of 18% cents an 
hour, for example, was applied on a national 
scale, often with the aid of corresponding 
government price relief for employers, to 
various and unconnected industries, includ- 
ing beef and steel. 

There is little in the present situation 
which resembles, either in magnitude or in 
seriousness, the disorderly breakdown of 
institutions which began with the oil strike 
in the latter part of 1945 and gradually 
abated during 1948. A good deal can be 
learned for the future from some of the 
mistaken improvisations which the govern- 
ment adopted to terminate the strikes of 
that unfortunate period. But the emotions 
evoked by recollections of the happenings 
of that period are better forgotten in any 
consideration of the present problem.’ 


Present Problem 


What is the present problem? It would seem 
to derive from three main developments. 

The first is the large-scale growth of 
labor unions, the almost complete unioniza- 
tion of mass production industries. The 
possibility of strikes in widespread indus- 


trial areas has increased immeasurably 
during the past ten years. 
The second comes from the interde- 


pendence of the various segments of our 


complex, mechanized economy. Those em- 
ployees directly involved in the recently 
terminated strike at the Missouri-Pacific 
Railroad Company, for example, numbered 
about five thousand; but over sixty thousand 
other employees of the railroad were made 
idle by the strike, and many thousands of 
employees were laid off by plants dependent 
upon the railroad for raw materials and the 
shipment of finished products. 


The third development is found in the 
institutional behavior of American labor 
leaders. They can no longer be regarded 
merely as spokesmen for organizations 
which seek equality of bargaining ability in 
employer-employee relations. Their organ- 
izations haye been converted into reservoirs 
of great power whose momentum has car- 
ried them into ever-larger areas of social, 
economic and political influence. 


Proposed Restriction 


Partly on the basis of an appraisal of this 
power, it has been suggested that industry- 
wide bargaining be placed under interdict 
by means of an amendment to the Sherman 
Antitrust Act. There is little doubt that 
large-scale trade restraints have been ac- 
complished through industry-wide union- 
management bargaining, and that our present 
laws are inadequate to deal with the socially 
harmful effects of these restraints.” But the 
proposal for limiting multiple-employer bar- 
gaining is based on a different ground—the 
purpose is to avoid emergency strikes by 
localizing their effects. 

An extreme expression of this viewpoint 
was that set forth in the resolution of the 
National Association of Manufacturers at 
its 1946 annual convention, in which it was 
proposed that employers should be pro- 
hibited from joining together for the purpose 
of collective bargaining. 


Early in 1947 Senator Ball of Minnesota 
introduced a bill (S. 133) amending the 
Wagner Act to make it an unfair labor 
practice for an employer to bargain col- 
lectively with a labor organization, or for 
a labor organization to act as representative 
of employees, unless the principal places of 
employment of the employees represented 
by such labor organization were “located 
within the same labor market area.” 


The bill also made it unlawful for a parent 
labor organization to contract with its con- 
stituent unions with a view toward uni- 





1See Shreve, ‘“‘Objective: Industrial Peace,’’ 
1 Industrial and Labor Relations Review 431 
(1949). 
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2See Teller, Management Functions Under 
Collective Bargaining (1947), pp. 300-323. 


January,1950 @ Labor Law Journal 


























formity of demands upon employers, or to 
coerce the constituent unions for such pur- 
pose. Employers were forbidden to delegate 
to any other employer or employers’ asso- 
ciation the authority to engage in collective 
bargaining unless the unit of such bargain- 
ing was located “within the same labor 
market area.” 

It is open to serious question whether 
we can turn the clock back to the point of 
outlawing all multiple-employer bargaining, 
especially since thé joinder of employers is 
compelled by strong economic factors. As 
for the Ball proposal, it seems unrealistic 
to expect that a law cutting off parent unions 
from their local constituents would work. 
Proof of violation would probably be im- 
possible in most cases. Very few examples 
of national bargaining in this country may 
be cited. It seems limited to coal mining, 
the railroads and, to a more or less sporadic 
extent, flint-glass manufacturing, bottle 
manufacturing, the sale of meat at retail 
and the men’s clothing industry. Multiple- 
employer bargaining would generally be out- 
side the reach of the Ball proposal since in 
most cases it is carried on within the con- 
fines of local labor market areas. 


The seriousness of the problems raised 
by industry-wide bargaining and by the 
growth of large unions, and the earnestness 
of those who propose restrictions on nation- 
wide bargaining, cannot be gainsaid. The 
gravity of these problems has recently been 
emphasized by the three-day work week 
which John L. Lewis forced upon the na- 
tion’s mine owners, and by the growing 
realization that so-called “pattern” bargain- 
ing (such as exists in the steel and auto- 
mobile industries) has been hurtful to 
competition. 


But the possible effectiveness of legisla- 
tion to deal with the over-all question may 
be doubted. Emergency strikes are not 
necessarily nation-wide strikes. A national 
emergency may be caused by a strike at a 
single railroad. Local emergencies may be 
caused by a strike at a public utility or at 
trucking companies or, as in New York or 
other coastal cities, by tugboat operators. 

The idea of restricting the powers of labor 
unions by localizing their character is only a 
segment of the larger problems raised by big 
business enterprise and the concentration of 
economic power. The Ball proposal, for 
example, would outlaw a single collective 
agreement covering plants owned by a sin- 
gle employer in various labor market areas. 


We do not seem ready to enforce the 
atomization of large business through local 
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compulsion, and whatever economic thinking 
is done on the subject is qualified by the 
international cold war and by the possibility 
that it may become warm enough to require 
the efficient producing units operated by our 
large business enterprises, 

It is sometimes proposed that collective 
agreements in a given industry be staggered 
so that strikes would not cause a breakdown 
in the entire industry. The success of this 
proposal would depend upon the habits of 
bargaining in the industry and the duration 
of strikes. If negotiations continued in a 
state of impasse, or if strikes lasted long 
enough, substantially the whole industry 
would be brought into the dispute despite 
the initial staggering of the agreements. 

It would seem that the solutions offered 
in the proposals to restrict industry-wide 
bargaining or to stagger contracts reflect 
tangential approaches to the present-day 
situation and its attendant problems. They 
derive, as stated earlier, from the large- 
scale growth of labor unions, from the in- 
terdependence of the various segments of 
our complicated economy and from the 
powers wielded by union organizations and 
their leaders. 


The challenge presented by these new de- 
velopments is how to reconcile them with 
our traditional ideas of right and wrong. 


Basic Assumptions 


I submit the following basic assumptions 
against which fair solutions for emergency 
strikes should be tested: 


(1) We are a nation of free people. As 
such, we are adamant in our desire to main- 
tain and protect the basic qualities of our 
democratic society and the free private in- 
stitutions which give it life. 

(2) We are irrevocably committed to the 
view that collective bargaining is a desirable 
procedure which should be encouraged. The 
Taft-Hartley Act carries forward the essen- 
tial provisions of the Wagner Act which 
incorporated this view. 

(3) The American system of private 
enterprise is a desirable institution not only 
because of its efficiency and its potential of 
raising the nation’s standard of living but 
also because of its provision of an economic 
base for those free institutions without 
which democratic practices and procedures 
could not exist. 

(4) American labor unions are free, private 
associations. Our system of union-manage- 
ment relations is based upon the inde- 
pendence of workingmen’s organizations, on 
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the one hand avoiding the Russian policy 
of regarding unions as organs of state, on 
the other hand refusing to merge trade 
unions into compulsory governmental in- 
stitutions aimed, as under Fascism, at pre- 
serving the status quo for existing dominant 
economic interests. 

(5) The emergency strike does not 
normally result from the use of illegal 
means; nor is it called, in the generality of 
cases, to achieve unlawful or revolutionary 
objectives. It arises from the use of cus- 
tomary strike tactics, and its peril comes 
from the type of industrial situation in 
which it is employed. 


Compulsory Arbitration 


The most commonly advanced proposal 
for dealing with emergency strikes is com- 
pulsory arbitration of the disputes ‘which 
bring about such strikes. It may be con- 
ceded that compulsory arbitration seems at 
first to be an easy solution. But in the 
light of the foregoing basic assumptions, the 
adequacy or wisdom of compulsion may be 
questioned on a number of grounds. 


The most readily available argument 
against compulsory arbitration is, of course, 
that it imperils a number of democratic 
rights. The right to strike and to engage 
in other lawful forms of concerted activity 
is closely identified with the aspirations of 
a society of free men. But unions are not the 
only opponents of compulsory arbitration. 
Management circles are often as firm in their 
opposition, for it is realized that the gov- 
ernment may seek to substitute its judgment 
for that of management in connection with 
the exercise of its essential functions, The 
National Association of Manufacturers and 
the United States Chamber of Commerce 
have been just as outspoken in their opposi- 
tion to compulsory arbitration as have the 
various labor unions. 


Nevertheless, under stress of particular 
strikes, some management spokesmen and 
some persons and organizations otherwise 
ardently devoted to our system of free 
enterprise have at times advocated compul- 
sory arbitration. The Ball-Burton-Hatch 
Bill of 1945, for example, provided for com- 






























pulsory arbitration (Section 11) in cases of 
disputes involving public utilities or indus- 
tries affecting the public interest. It may 
be doubted whether these advocates have 
adequately taken into account the drastic 
consequences inherent in a system of com- 
pulsory arbitration, especially as it relates 
to wage and other money disputes. 


It has been the experience of other coun- 
tries under compulsory arbitration that 
fewer and fewer disputes are settled by 
direct negotiation or other voluntary meth- 
ods; disputes tend to be terminated by 
government decision. In Australia and New 
Zealand, for example, “the arbitration of 
disputes by the government has resulted 
in the fixing of wages and working condi- 
tions for most workers by the arbitration 
courts.” * 


The fact that compulsory arbitration in- 
evitably leads to government fixing of wages 
is also borne out by the experience of the 
German Republic. Compulsory arbitration 
was resorted to in 1924. The government 
was obliged in 1931 to supplement this by 
fixing wages through government decree.‘ 


Within a specified time, then, it may be 
expected that the wages provided for in 
most collective bargaining agreements will 
have been fixed by the government. 


It is clear, however, that no third party, 
whether it be the government or a private 
agency, has the moral right to direct man- 
agement to pay given wages unless it is 
willing to assume certain responsibilities 
for the correctness and the fairness of its 
decision. The government will thus be re- 
quired, whether by law or as a practical 
matter, to insure for management a margin 
of profit and to assure workingmen that the 
profit is no more than “reasonable.” Gov- 
ernmental limitation on profits is logically 
one of the first steps in a system of com- 
pulsory arbitration of wage disputes.° 


Regulation of prices is, so far as manage- 
ment’s interests are concerned, a correspond- 
ing first logical step, for management cannot 
be assured a reasonable margin of profit if 
prices are left to the accidents of the market 
place. Our experience with government 
price control has not been such as to justify 
confidence in its successful operation. 

















3 Williams, ‘‘Settlement of Industrial Disputes 
in Seven Foreign Countries,’’ 63 Monthly Labor 
Review 224 (1940). 

4See Braun, The Settlement of Industrial Dis- 
putes (1944); Wunderlich, Labor Under German 
Democracy (1940). The fixing of wages by 
government decree, by displacing unions as 
regards the function of engaging in private 
collective bargaining over wages, facilitated the 
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accomplishment of Hitler’s plan to make the 
labor union a state instrumentality for Fascist 
objectives. 

5 The serious character of government inter- 
vention in regard to profits is enhanced by the 
sharp conflicts which exist between management 
and union spokesmen in regard to the function 
of profits. See Slichter, ‘‘Profits in a Laboristic 
Society,’’ 27 Harvard Business Review 346 (1949). 
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But regulation of prices, even if success- 
ful, will not necessarily guarantee a profit 
to management. There may or may not bea 
continued demand for the product at the 
prices fixed by the government. In these 
circumstances, the government might be 
obliged to subsidize business as a means of 
preserving to it the governmentally fixed 
margin of profit. 


Subsidy invites regulation. The govern- 
ment cannot be expected to pay the people’s 
money to business without having a voice in 
its management, The difference between 
this type of necessarily minute regulation 
and government ownership of business may 
be too small in operation to define with any 
meaningful precision. 


The matter goes even further. If the 
government is obliged to subsidize business, 
it may rightfully decide who should remain 
in business and who, because of inefficiency, 
should close down. The right to start a 
new business would depend upon govern- 
ment permission, and such permission would 
presumably be denied if the particular gov- 
ernment agency believed that the chance of 
success of the new enterprise was too small 
to warrant the government’s taking the risk. 


These are not possibilities induced by 
imagination, but results inherent in a system 
of compulsion. Perhaps the government 
might be so indifferent to the continued 
operation of some businesses that it would 
not care to implement its wage directive 
with any assurance of financial support. 
Many other businesses, however, would be 
so necessary to the welfare of the community 
that such indifference would be incompatible 
with the public interest. In any event, it 
would be nothing short of a revolution in 
thinking for the test of convenience and 
necessity, now properly limited to public 
utilities because of their monopoly powers, 
to be extended to new businesses which 
seek to enter industry and commerce. 

Compulsory arbitration is a long step in 
the destruction of private initiative and our 
system of free private enterprise. Some 
people look forward to this destruction with 
a great deal of satisfaction. Some persons, 
indeed, would help along the destruction by 
violence if necessary. But it is strange to 
hear spokesmen of management under 
private enterprise advocate compulsory 
arbitration in the light of its implications. 

Quite apart from questions of political 
economy, compulsory arbitration may be in- 


effective to achieve the desired objective. 
It is extremely doubtful whether it will 
bring peace. The Whitely Committee Re- 
port in England, for example, showed that 
in practice compulsory arbitration provoked 
strikes, and that criminal penalties were no 
deterrents. Writers on labor problems have 
generally agreed that it has failed in demo- 
cratic foreign countries... Denmark, for 
example, which established a statutory sys- 
tem of compulsory arbitration in 1936, re- 
pealed it the following year. 


No support may be found in the history 
of American labor relations for any hope 
that our experience will be different. The 
Kansas system of compulsory arbitration, 
for example, was short-lived, for reasons 
independent of the fact that its provisions 
were held unconstitutional by the Supreme 
Court as applied to manufacturing indus- 
tries. The Kansas Court of Industrial Re- 
lations was established by a state statute 
enacted in 1920. The statute is still on the 
books, but in a technical sense only, the 
court having been abolished in 1925. A 
student of its operation has concluded, after 
a careful analysis of its work, that the court 
“had no appreciable effect in reducing the 
number of industrial disputes in Kansas.” ® 

The experience under the system of com- 
pulsory arbitration administered by the re- 
cently demised War Labor Board was not 
such as to support enthusiasm for the success 
of compulsion. The Board’s existence was 
based on a voluntary ‘labor-management 
agreement and a voluntary no-strike pledge 
made as part of the agreement. The agree- 
ment was made in time of war, and was 
supplemented by rigid controls over prices, 
profits, wages, material allocation and regu- 
lation of man power. A measure of its 
success was due to the fact that it was 
regarded as a temporary wartime expedient, 
and parties often abided by disliked Board 
decisions in the thought that they could be 
remedied by private means after the war. 

Nevertheless, scores of strikes took place; 
and an untold number of threatened strikes 
were avoided by creating exceptions to gen- 
eral rules or by completely disregarding 
established rules. 

Unions which refused to be bound by 
the no-strike pledge (for example, the 
United Mine Workers and the Confederated 
Unions of America) freely engaged in 
strikes. Threats of punishment were ignored. 
While it is difficult to generalize regarding 





® See Labor and National Defense (Twentieth 
Century Fund, 1941), p. 101. 

™Schoenfield, Industrial Relations Machinery 
in Democratic Foreign Countries (1939). 
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8 Gagliardo, Kansas Industrial Court—An Ex- 
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these strikes, it is fairly in point to observe 
that they were terminated by adjusting the 
underlying labor relations problem, not by 
government directions or legal sanctions. 
Again, compulsory arbitration may 
strengthen the influence of leftist groups 
in labor unions by tying the hands of law- 
conforming union officials. In the present 
disunited state of our labor unions, this 
factor ought not to be overlooked. 
Compulsory arbitration, moreover, may be 
expected to provoke periodic labor crises 
resulting from the accumulation of unad- 
justed viewpoints, whereas the voluntary 
development of institutions might more 
readily tend to solve problems as they arise. 
The recent violent upsurge of industrial 
unrest in the immediate postwar period had 
a number of aspects and numerous causes, 
as we indicated earlier; but one of them— 
and an important one—was the reaction to 
the lifting of the wartime system of com- 
pulsory arbitration administered by the War 
Labor Board, which had deferred answers 
to a number of pressing industrial ques- 
tions in the interests of harmony for the 
time being. 

Inspired largely by an exaggerated re- 
sponse to the postwar union-management 
crisis, a number of states have recently en- 
acted statutes providing for the compulsory 
arbitration of labor disputes at public utili- 
ties. A total of eleven states now have such 
laws. Some of. them also extend to trans- 
portation.’ The foregoing criticism is intended 
to apply to such statutes. This criticism is 
made despite awareness of the fact that pub- 
lic utilities are customarily subject to a degree 
of regulation as to prices and profits which 
has not been reached in private industry, 
and of the additional fact that public utility 
strikes are genefally the most prolific source 
of public emergencies. The evidence sup- 
porting the need for compulsory arbitration 
of public utility disputes is far from ade- 
quate; by far the greater number of states 
and the federal government (e. g., the Rail- 
way Labor Act) are getting along without 
the aid of compulsion. We are dedicated in 


the interests of efficiency to the private own- 
ership of public utilities. There is danger 
that procedures adopted for public utilities 
may be extended to industry generally. 

It is granted that the right to strike in 
certain public utilities is largely theoretical. 
Knowledge of this acts as a brake upon the 
attitudes and actions of both management 
and union leaders. What is perhaps just as 
much in point, the tendency toward compul- 
sory arbitration evidences failure to appre- 
ciate the over-all problem. 

The over-all problem involves the adjust- 
ment of conflicting values in the economic 
life. Labor unions seek not alone the bene- 
ficial interpretation of existing laws but the 
achievement of new laws based upon new 
conceptions. One of the basic tasks is to 
institutionalize the manner of reconciling the 
new with the old by an alternative less 
drastic and more realistic than the compul- 
sory arbitration of labor disputes. 

Arbitration, by contrast, is a quasi-judicial 
process which operates best when it deals 
with justiciable controversies. One of the 
mistakes in the recent creation of the emer- 
gency board in connection with the steel 
dispute, for example, was to give to it the 
job of deciding the national issue of con- 
tributory versus noncontributory pensions, a 
job which is essentially legislative and, in 
any event, one which requires more extenSive 
study. (We shall have more to say about 
emergency or fact-finding boards in general 
and the steel board in particular at a later 
point in this discussion.) 


Private Responsibilities 


Recourse to compulsory arbitration is a 
false start in the approach for solutions to 
emergency strikes. Primary emphasis should 
be placed instead upon improving the prac- 
tices and procedures of voluntary collective 
bargaining, so that emergency strikes may 
be avoided as far as possible. This requires 
that both management and unions accept 
their private responsibilities in aid of fair 






















® Florida Laws 1947, Chapter 23911; Indiana 
Acts 1947, Chapter 341; Kansas Laws 1920, 
Chapter 29, as amended by Laws 1929, Chapter 
258; Massachusetts Laws 1947, Chapter 596; 1 
Missouri Laws 1947, p. 358; Nebraska Laws 1947, 
Chapter 178; New Jersey Laws 1947, Chapter 38, 
as amended by Public Laws 1949, Chapter 308; 
North Dakota Laws 1919, Chapter 43, as amended 
by Laws 1941, Chapter 221; Pennsylvania Public 
Laws 1947, Act No. 485; Virginia Acts 1947, 
Chapter 9; Wisconsin Laws 1947, Chapter 414, 
as amended by Laws 1949, Chapter 37. The 
New Jersey statute, which was invalidated in 
State of New Jersey v. Traffic Telephone Work- 
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ers’ Federation, 16 LABOR CASES { 65,162, 2 N. J. 
335 (1949), upon the ground that ft failed to 
provide adequate standards to guide the arbi- 
trators, was amended to cure the defect. Mich- 
igan substituted fact finding for its statute 
prescribing compulsory arbitration when the 
statute was held unconstitutional, partly because 
it lacked adequate standards, and partly because 
it required appointment of a circuit judge as 
chairman of a board of arbitration in violation 
of a state constitutional provision dealing with 
division of powers. Local 170, Transport Work- 
ers Union v. Gadola, 15 LABOR CASES { 64,725, 
322 Mich. 332, 34 N. W. (2d) 71 (1948). 
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and efficient collective bargaining. Neither 
management nor unions have fully done so. 

Management has often failed to meet the 
challenge of collective bargaining upon its 
merits, but has preferred instead to petition 
for limitations on the scope of collective 
bargaining. In the field of management’s 
legitimate claims in a union relationship, for 
example, management still speaks of its 
“prerogatives” in terms of owner’s privilege 
and common-law rights, instead of justifying 
its functions upon grounds related to the 
social interest in efficient and responsible 
production. 

Again, American management has too 
often been inclined to press extreme views 
regarding alleged rights of individual em- 
ployees in the procedure of collective bar- 
gaining. There is no need to insist, as some 
management spokesmen have done, upon 
precise answers to the theoretical question 
of whether unions are principals or employees’ 
agents in the process of collective bargaining. 
Undue concentration upon this inquiry ap- 
pears to be responsible for the Taft-Hartley 
Act provisions requiring employee elections 
to authorize execution of a union shop clause 
or the balloting of employees in emergency 
strike cases. The Taft Bill recently passed 
by the Senate (June 30, 1949) wisely excises 
both of these requirements. 


These Taft-Hartley Act provisions have 
been pointed to as proof that management 
is opposed to collective bargaining and seeks 
a return to individual bargaining. Extreme 
attitudes of union leaders sometimes come 
from fear for the existence of their organiza- 
tions. This fear may be exaggerated—in 
most cases it undoubtedly is—but its plausi- 
ble basis ought to be removed for precisely 
this reason. 


The failure of union leaders fully to ac- 
cept their responsibilities in the process of 
collective bargaining is attributable in large 
part to the fact that they have not grown in 
stature to the extent that their organizations 
have grown in numbers and power. The 
fighting stage of American labor law, though 
it survives in some areas and at some plants, 
is substantially over. 


Union membership numbers in excess of 
fifteen million workers. While this is a little 
less than one third of the working force, it 
is closer to one half in terms of those work- 
ers customarily regarded as eligible for union 


membership. Between sixty and seventy per 
cent of American industry operates under 
union contracts today, and many industries 
are almost wholly unionized. In the coal 
and railroad industries, for example, over 
ninety-five per cent of the workers are cov- 
ered by union agreement, while in excess of 
ninety per cent are covered in such indus- 
tries as steel, aluminum, shipbuilding, men’s 
clothing, rubber and motion-picture produc- 
tion.” The general framework of public opin- 
ion favors labor union existence and growth. 

It is disheartening in these circumstances 
to find union leaders speaking solely in terms 
of wrongs which existed in the past and have 
been remedied (e. g., the yellow-dog con- 
tract, “government by injunction,” the black- 
list and the use of professional strikebreakers) 
when these leaders should instead be plan- 
ning for the future in the light of present 
conditions." When, for example, will union 
leaders abandon their conspiracy of silence 
regarding the requirements of a balanced 
national labor policy? 

It is at least possible that many extreme 
union demands are formulated as indirect 
means of attack on the Taft-Hartley Act; 
union leaders have been accustomed during 
the past two years to distort management’s 
rejection of these demands as evidence of 
an attempt on the part of management to 
use the Taft-Hartley Act for the purpose of 
destroying unions. 


The failure to ‘accept the responsibilities 
which go with maturity and power is a par- 
tial explanation of the failure of union leaders 
to adopt a sound policy on the subject of 
wage increases and -the relation of wages to 
prices and profits. It may be conceded that 
no mathematical formula on the subject is 
possible. But union leaders have ignored the 
realities of labor productivity. They are 
aware, and have quite readily conceded on 
occasion, that our American standard of liv- 
ing, highest in the history of the world and 
unequaled by any country today, depends 
for its existence and forward march upon 
the factor of labor productivity. Yet they 
refuse wholeheartedly to accept this factor 
as a limitation upon management’s ability to 
increase labor costs in a competitive system.” 

The inability of management and unions 
even remotely to approach common ground 
as regards criteria for fixing fair wages 





%” See Peterson, American Labor Unions (1945), 
Pp. 188-190. 

1 See Teller, ‘‘The Taft-Hartley Act and ‘Gov- 
ernment by Injunction’,’’ 35 Virginia Law Re- 
view 1 (1949); reprinted in 1 Labor Law Jour- 
nal 40 (October, 1949). 
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within the framework of our free institutions 
is an ever-present source of emergency strikes. 

Refusal to accept some of the hard facts 
of economics also accounts for the effort by 
many union leaders to solve on the plant 
level problems which are nation wide and 
require legislative intervention, or which 
may be solved in other ways. The oversim- 
plified demand for a guaranteed annual wage 
is an example of this kind of faulty thinking. 
So is the effort to secure pensions for some 
at the expense of others in the community. 


Admittedly, management and the public 
have been guilty of inaction as regards the 
establishment of adequate pensions for all 
through legislation. The extent to which 
we may do so is a national problem, in 
connection with which we must assess the 
ability of our economic system to absorb 
new financial responsibilities and yet survive 
efficiently. 

Union leaders are aware that the free 
existence of their organizations depends 
upon survival of a free economy.” They 
have been known too often, however, to 
demand in an increasing number of situa- 
tions that their consent be required before 
management may exercise its functions. The 
view that union-management relations are 
happiest when brought about by consent is 
a worthy idea in the main, but it may also 
have dangerous overtones to our national 
economy. Industrial efficiency is not helped 
by increasing the areas in which an individ- 
ual must secure the consent of others before 
he can act. 

The need for labor unions arose out of 
the depersonalization of industrial processes, 
out of depression and widespread unemploy- 
ment, out of the insecurity of the working- 
man and the fact that he was the lesser 
beneficiary of the wage system. Instead of 
concentrating on these problems and upon 
the correction of these wrongs, a task which 
they can do best, many union spokesmen 
have asserted a right to have a hand in the 
running of business enterprise, a task which 
they are least equipped to perform.” 

Finally, union leaders have not, at least 
until very recently, adequately performed 
the task of ridding the American labor 
movement of its pro-Communist spokesmen 
who would use the process of collective 
bargaining for revoluntionary purposes 


aimed at overthrowing our free society and 
the free private existence of union organi- 
zations. We were recently given evidence 
of Communist means and objectives in the 
New York conspiracy trial of Communist 
leaders. 

Communist leadership in labor unions is 
an important source of emergency strikes. 
The Communists’ bible of the general ob- 
jectives to be followed in the leadership of 
“bourgeois” labor unions is Lenin’s book, 
“Left Wing” Communism—An Infantile Dis- 
order, which teaches that Communists should 
infiltrate labor unions, secure domination 
over them and convert them from instru- 
mentalities for private collective bargaining 
into agencies for achieving political and 
revolutionary results through syndicalist 
tactics, including the general strike. 


We had forecasts of the workings of this 
philosophy in the Allis-Chalmers strike of 
1941, which was called to sabotage produc- 
tion for defense. Recent experience in for- 
eign countries teaches what we may expect 
if Communism succeeds in controlling Amer- 
ican labor unions to any substantial degree. 
The coal mine strike in France in 1948, for 
example, was called by French Communist 
leaders to wreck the economy of France so 
that the objectives of Marshall Plan aid 
would fail. 

In a study of 436 work stoppages in Italy 
during the first six months of 1948, forty- 
nine per cent were found to be Communist 
inspired for political objectives. The gen- 
eral strike in July, 1948, purportedly in 
protest over the attempted assassination of 
Togliatti, the Communist leader, was found 
to be a plot to undermine and, if possible, 
to overthrow the Di Gasperi government.” 


Some union representatives have been 
known to admit privately that the Taft- 
Hartley Act provisions withdrawing bar- 
gaining rights from Communist-dominated 
labor unions were helpful in combatting the 
evils of Communism in labor unions. But 
right-wing union leaders have in general 
publicly attacked these very provisions and 
have failed to utilize the opportunities which 
they offer. 

The CIO national leadership appears 
finally to have learned what many of us 
have known for some time—that ridding 
itself of Communists is an indispensable 





13 Cf. the acceptance of this proposition in the 
so-called Green-Murray-Johnston Labor-Manage- 
ment Charter of 1945, the full text of which 
may be found in Teller, A Labor Policy for 
America (1945), at p. 309; also the following 
statement of the AFL in its Labor’s Monthly 
Survey, September, 1948, p. 6: ‘‘Labor feels 
that competition and the profit motive are neces- 
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1% Cf. Richberg, ‘‘Where is Organized Labor 
Going?’’ 27 Harvard Business Review 405 (1949). 
1% See article entitled ‘‘Postwar Labor Move- 
ment in Italy,’’ 68 Monthly Labor Review 49 
(1949). 
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means of insuring its continued existence as 
an agency of free collective bargaining. 


It is to be hoped that the CIO does not 
falter in the performance of its recently 
undertaken anti-Communist responsibilities, 
for the Taft-Hartley Act or other legisla- 
tion addressed to the problem of Com- 
munism can succeed only partly. Chicanery 
and concealment are well-known Com- 
munist devices. Within recent months, for 
example, union leaders have resigned from 
the Communist Party and have signed affi- 
davits required by the act. The customary 
vilification of those resigning from the Party 
was lacking in the Daily Worker, and those 
who resigned reaffirmed their prior beliefs. 


Government Intervention 


These are only a few of the many private 
responsibilities which, if assumed by man- 
agement and unions, will do much to miti- 
gate the causes of emergency strikes. 
Differences may nevertheless be expected 
to arise. Strikes will result. The govern- 
ment will be required to take a hand to 
protect the public interests in health and 
safety. 

What are the policies which ought to con- 
trol government’s intervention? 


It seems clear that a government policy 
for emergency strikes should be flexible. It 
is difficult, if not impossible, to anticipate 
the cause of the next emergency strike or 
to formulate in advance the precise manner 
in which it may be settled. A flexible policy 
has the_additional advantage of being un- 
available to the parties for use in further- 
ance of their demands. When statutory 
procedures for use in emergency strikes are 
known in advance, there is a natural tend- 
ency for one or both of the parties to use 
them in furtherance of their demands. 


Procedures designed to prevent emergency 
strikes are thus used to provoke emer- 
gencies. Though designed solely for emer- 
gency situations, they incline to seep down 
into and become part of the normal process 
of collective bargaining. The emergency 
boards established under the Railway Labor 
Act, for example, have in most cases become 
part of normal collective bargaining. 


In any plan of government intervention 
in labor disputes, crisis measures should be 
reserved for crisis Situations and ordinary 
procedures should be used for ordinary con- 
troversies. 


Much time was taken up by the Ejighty- 
first Congress over the question of whether 
the President has inherent executive power 
to deal with emergency disputes. The 
Thomas-Lesinski Bill (the Democratic Ad- 
ministration’s measure to repeal the Taft- 
Hartley Act), which failed in both houses 
of Congress, took the view that the Presi- 
dent has such power, and presumably can 
use such weapons, among others, as the 
injunction and seizure, without specific 
statutory authorization, to forestall or 
terminate emergency strikes. This view, 
forcibly expressed by President Theodore 
Roosevelt, regards the President as “a 
steward of the people” whose right and duty 
it is “to do anything that the needs of the 
Nation demand unless such action is forbid- 
den by the Constitution or by the laws.” * 


The Taft Bill in the Senate and the Wood 
Bill in the House, carrying forward the 
policy impliedly contained in the Taft- 
Hartley Act, took the opposite view. Presi- 
dent William Howard Taft, holding to this 
view, stated that the President’s executive 
function is limited to the express or implied 
powers contained in the Constitution: 
“There is no undefined residuum. of power 
which he can exercise because it seems to 
him to be in the public interest.” “ 

My own belief is that the President does 
possess inherent executive powers to deal 
with emergency strikes, but that it is de- 
sirable for him jto withhold its use until 
specifically authorized by Congress in each 
case of emergency. 

Second, the government ought not to 
intervene in strikes until they do in fact 
create a national emergency. Public incon- 
venience is not enough to justify govern- 
ment intervention. The public has no right 
to be completely immunized from the con- 
sequences of strikes. The interests support- 
ing collective bargaining are important 
enough to expect the public to be discom- 
moded for the time being when a strike, 
which is a legitimate expression of collective 
bargaining, takes place. 

This policy, which may seem upon first 
reflection to be antipublic, will be seen on 
further reflection to be a hard but neces- 
sary decision in dealing with emergency 
strikes. The public is not a complete 
stranger to the dispute but an aggregate of 
people whose interests are variously con- 
nected with its outcome. Moreover, the 
knowledge that public authorities will not 





16 Autobiography, pp. 388-389. See also Cor- 
win, The President: Office and Powers (1940). 
1% Our Chief Magistrate and his Powers (1916). 
Where there is actual or threatened violence, 
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the President’s powers as Commander-in-Chief 
may be invoked, though even these powers are 
limited. See Sterling v. Constantine, 287 U. S. 
378. 
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necessarily come running to the aid of the 
parties to a dispute may discourage the 
initiation of a given strike or lockout. 


Third, the government should, in its inter- 
vention, be dictated solely by a desire to 
insure the operation of the particular plant 
or facility in the public interest. Neither 
management nor workingmen should be 
allowed to gain from the intercession of the 
government. 


Finally, during the period of government 
operation the parties to the dispute should 
be encouraged to settle their dispute through 
voluntary private collective bargaining aided 
by government mediation. To work best, 
the government’s mediating efforts should 
be dictated by impartial procedures, and 
should be nonpolitical in character. 

The Taft-Hartley Act provision with- 
drawing the United States Conciliation 
Service from the jurisdiction of the Depart- 
ment of Labor was a step in the right direc- 
tion. By the statute establishing it, the 
Department of Labor is made a partisan of 
the workingman. The resulting suspicion in 
management circles during pre-Taft-Hartley 
Act days regarding the attitudes and motives 
of Concilation Service personnel, though 
perhaps often unfounded, did much to im- 
pair its usefulness. The Thomas-Lesinski 
Bill would nevertheless return the present 
Federal Mediation and Conciliation Service 
to the Department of Labor. 


In the light of the importance of pre- 
serving impartiality in government media- 
tion, it is to be hoped, for this reason at 
least, that the bill fails to meet the approval 
of Congress. Management’s belief is that 
the Secretary of Labor is too closely con- 
nected with political objectives to be of use 
in assisting the settlement of labor disputes. 


Taft-Hartley Provisions 


Measured against these policy require- 
ments, the Taft-Hartley Act’s provisions 
dealing with emergency disputes are open 
to criticism in several respects. That act 
outlines a fourfold course of action: (1) 
appointment of a board of inquiry to make 
a report to the President containing facts 
but no recommendations; (2) enforcement 
of an eighty-day so-called “cooling-off” 
period by means of a federal court injunc- 


tion securable by the Attorney General; (3) 
balloting of the employees on the employer’s 
final offer; (4) a report of the dispute by the 

resident to Congress, in the event no 
settlement has been effected at the end of 
the eighty-day period. 

The cooling-off provisions of the act are 
both illogical and unfair. It is illogical to 
compel a strike to be delayed under a statute 
which does not also assure to those involun- 
tarily employed that the final settlement 
will be retroactive to the time when the 
labor controversy started. The Taft-Hartley 
Act, unlike the Railway Labor Act, fails to 
give this assurance. Over-all considerations 
may, to be sure, make retroactivity unwise 
or financially impossible. But the assur- 
ance would seem to be a logical quid pro quo 
of the strike limitation. 

The stress on retroactivity emphasizes, of 
course, the present period of rising prices 
and wages. We do not suppose that unions 
would quarrel with government procedures 
which delay wage decreases. The matter is 
by no means simple. Our concern, however, 
is with the fairness of present procedures, 
not those which may be adopted in the 
future in different economic contexts. 

The unfair feature of “cooling-off’” legisla- 
tion lies in the fact that the governiment 
thereby compels persons to work under 
terms of employment which a private em- 
ployer has fixed and which the government 
has no legal authority to alter. Even if the 
assurance of retroactivity were given, its effect 
would be nullified by the government's inability 
to dictate the final settlement. 

In the recently decided United Mine 
Workers case,” the Supreme Court held that 
the government may, despite the provisions 
of the Norris Act, secure an injunction to 
restrain a strike called at a plant seized by 
the government under the provisions of the 
War Labor Disputes Act. The decision 
was distinguished from the holding in the 
Debs case,” where no government seizure 
of the railroads took place. There is a hint 
in the United Mine Workers case, which was 
decided March 6, 1947, that it would be 
improper for the government to secure an 
injunction in its own name, the result of 
which would be to compel men to work at 
privately owned plants for the private profit 
of their owners.” 





%U. 8. v. United Mine Workers, 12 LABOR 
CASES { 51,239, 330 U. S. 258. 

1 In re Debs, 158 U. S. 564 (1895). 

7 The validity of this overtone was impaired, 
however, by the fact that the government op- 
erated the seized mines for the private profit 
of the mine operators. This occasioned a good 
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Gregory, ‘‘Government by Injunction Again,”’ 
14 University of Chicago Law Review 363 (1947); 
Watt, “‘The Divine Right of Government by 
Judiciary,’’ 14 University of Chicago Law Re- 
view 409 (1947). This point is considered at a 
later point in our discussion. 
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Yet three months later this is just what 
the Taft-Hartley Act authorized (though 
for a temporary period) in its cooling-off 
provisions. 

The fact-finding provisions are also open 
to criticism as an overhanging government 
interference in voluntary collective bargain- 
ing ‘which may impede its proper develop- 
ment. Specific controversies may require 
the creation or appointment of a special 
body or commission. But the existence of a 
permanent fact-finding body or statutory 
procedure is the kind of intervention in 
voluntary bargaining which may discourage 
the efforts of the parties themselves to bring 
about adjustment of the controversy.” 


The provision for strike balloting of the 
employees was adopted in disregard of the 
unfavorable experience during the war 
under the War Labor Disputes Act. Vir- 
tually all of the strike votes taken under 
that act resulted in majority authorization 
for striking. In its Ninth Annual Report, 
the National Labor Relations Board in- 
cluded a comment upon the strike votes 
taken during the year 1944. 


The Board stated that the purposes of 
such votes appeared to be (1) to dramatize 
the union’s demands and thereby to secure 
the support of employees in favor of strik- 
ing; and (2) to bring pressure upon govern- 
ment agencies, by strike threats, in an effort 
to coerce governmental intervention favor- 
able to the strikers. Far from discouraging 
wartime strikes, the War Labor Disputes 
Act provided machinery which served to 
enhance industrial unrest. 

Apparently the framers of the Taft- 
Hartley Act believed that strike balloting 
in regard to the employer’s “final offer” 
would avoid the difficulties experienced 
under the War Labor Disputes Act, in 
which balloting took place prior to effective 
collective bargaining. But even the most 
casual experience in collective bargaining is 
sufficient to teach that it is difficult to char- 
acterize any particular offer as “final.” 

The fruitlessness of the Taft-Hartley Act's 
statutory fact-finding boards and cooling- 
off procedures is indicated by the experience 
in the six cases in which these measures 
were invoked.” In each of two of these— 
the Pacific coast maritime dispute and the 
Atlantic coast longshoremen’s dispute—the 
strike started upon dissolution of the eighty- 
day injunction and continued until the dis- 
pute was settled by the parties themselves, 


aided by government mediators. The final 
report of the board of inquiry in the Pacific 
dispute observed that the employers and 
unions “regarded the injunction period as 
a warming up rather than a cooling off 
period.” 

The issues in the atomic energy dispute 
remained as far from settled after dissolu- 
tion of the injunction as they were before 
its issuance. A settlement of the dispute 
was reached by the parties four days after 
lifting of the injunction. 

No injunction was issued in the long 
meatpacking strike, which continued for 
weeks after the board of inquiry made its 
final report. Settlement was reached by the 
parties themselves. 


An injunction was issued in the bitumi- 
nous coal miners’ pension strike, and a 
board of inquiry was appointed without in- 
junction in the wage dispute later arising 
between the same parties. On the forty- 
first day after issuance of the injunction 
the coal miners returned to work; but it was 
settlement of judicial and other questions 
underlying the pension dispute, not the in- 
junction, which terminated the underlying 
dispute. 

In the telephone dispute no injunction 
was issued, and the parties negotiated a 
private settlement before the board of in- 
quiry had taken any action. 


Seizure 


It is submitted that government seizure 
and operation of a plant for a temporary 
period to tide over the emergency is the 
least objectionable method by which the 
government may intervene to protect the pub- 
lic where its health or safety is threatened 
by the stalling of a plant or facility involved 
in a labor dispute. Seizure and operation 
by the government emphasizes the fact that 
the seized business is being operated in the 
public interest rather than in the interest 
of the private owner. Seizure seems also to 
be the best way to divorce government in- 
tervention in crisis situations from the collec- 
tive bargaining dispute which gave rise to it. 

The precise character and the exact legal 
consequences of seizure have not by any 
means been fully explored. But we may 
turn to past experience—particularly the 
seizures effected under the War Labor Dis- 
putes Act—in aid of substantial guidance 
for the future. From this experience we 





“™Slichter, The Challenge of Industrial Re- 
lations (1947), p. 150; Stewart and Couper, 
Fact Finding in Industrial Disputes (1946). 
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may also derive a number of practical 
lessons which may help us to avoid situa- 
tions in which ‘seizure may be sought by 
either or both of the parties to a labor 
dispute in furtherance of their interests in 
the dispute.” 

Many of the wartime seizures were neces- 
sitated by the urgent need for continuity of 
operation of the seized plant. Others, how- 
ever, particularly the Montgomery-Ward 
seizure, were predicated upon a desire to 
maintain the integrity of the War Labor 
Board’s existence.* Seizure thus became 
a supplement to collective bargaining. This 
should be avoided in peacetime, since seiz- 


ure then becomes an intrusion upon the . 


internal mechanics of collective bargaining 
and loses its character as a governmental 
instrumentality which is invoked to protect 
public interests in cases of real emergehcy 
and exists apart from collective bargaining. 

Because of the wartime experience, seiz- 
ure was sought in a number of postwar 
disputes (e. g., at the General Motors Cor- 
poration, Allis-Chalmers Manufacturing Com- 
pany and J. I. Case and Company); and 
refusal of the government to intervene was 
one of the factors which caused the parties 
to terminate the dispute themselves. The 
hope of seizure was one of the factors which 
at one time prolonged the national telephone 
strike in 1947, and the disappointment in 
this hope brought about the early termina- 
tion of the strike. 

Employers at seized plants, both during 
the war and in connection with the postwar 
seizures under the War Labor Disputes Act, 
were generally permitted to receive the 
profits of operation™ This has quite 
properly been criticized,” and should not be 
permitted in the future. It overlooks the 
fact that the right of seizure derives 
basically from the government’s power of 
eminent domain;™ the property owner is 
entitled to reasonable compensation for the 
use of his property. Denial of profits is also 
necessary to emphasize to the workers at 
seized plants that their work is required 


solely in the public interest. In addition, 
employers are prodded into making private 
settlements when they have knowledge that 
seizure may be highly unprofitable. 


The corresponding job, that of making 
seizure unprofitable for the union and the 
workers, is not as easy to accomplish. Fur- 
ther study of the problem seems necessary. 
At the outset, it would appear to be plausible 
to deprive the union of any right to enforce 
compulsory union membership at seized 
plants or to collect union initiation fees, 
dues or other payments. In this way, hav- 
ing regard for the denial of profits, neither 
management nor unions would look forward 
to seizure with any degree of pleasure. 


The process of collective bargaining is 
almost invariably taken up with workers’ 
demands for improvements of wages and 
working conditions. In the generality of 
cases, therefore, seizure would be unwelcome 
to workers if the terms and conditions of 
employment were continued in effect during 
the seizure period. Credits toward pensions 
should be denied during the seizure period. 


In some cases the dispute may be pre- 
cipitated by an employer’s demand for a 
reduction of wages. In situations where 
emergency strikes are possible, such cases 
would. be much more uncommon than in 
the ordinary plant or facility. But there is 
an outside chance that it will have to. be 
met in isolated circumstances; and here the 
government’s right to fix reasonable com- 
pensation for work, just as it fixes reason- 
able compensation for the use of property, 
may have to be invoked.* 

In an effort to make emergency strikes 
unprofitable while continuing the affected 
plant in operation for the public interest, 
two experienced students of union-manage- 
ment relations have recently proposed that 
the government have the right to designate 
a “statutory strike.” The government would 
not seize the plant. The plant owner would 
continue to operate as before and the work- 
ers to work as before. But by way of pen- 
alty for failure to adjust their differences, 





23 General discussions of the nature of seizure, 
wartime seizure experiences and the legal con- 
sequences of seizures may be found in Teller, 
“Government Seizure in Labor Disputes,’’ 60 
Harvard Law Review 1017 (1947); Willcox and 
Landis, ‘‘Government Seizures in Labor Dis- 
putes,”’ 34 Cornell Law Quarterly 155 (1948); 
Gerhart, ‘Strikes and Eminent Domain,’’ 30 
Journal of the American Judicature Society 
116 (1946). See also Gregory, Labor and the 
Law (2d Ed., 1949), pp. 478-490. 

2% See NWLB v. Montgomery Ward & Com- 
pany, 8 LABOR CASES { 62,284, 144 F. (2d) 528 
(CA of DC, 1944), cert. den. 323 U. S. 774 
(1944); U. 8. v. Montgomery Ward ¢& Com- 
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(DC Ill., 1945), rev’d 9 LABOR CASES { 62,671, 
150 F. (2d) 369 (CCA-7, 1945), cert. den. 324 
U. S. 858 (1945), dismissed as moot 1@ LABOR 
CASES { 51,216, 326 U. S. 690 (1945). 

% See U. 8S. v. United Mine Workers, supra, 
footnote 18; Witte, ‘‘Wartime Handling of 
Labor Disputes,’’ 25 Harvard Business Review 
169 (1947). 

2s See Twentieth Century Fund Labor Com- 
mittee, Strikes and Democratic Government 
(1947), p. 27. 

7 Gerhart, op. cit., footnote 23, at p. 120. 

% Ibid., at pp. 120-122. 
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the government would compel the plant 
owner and each of the workers to pay iuto 
the public treasury a sum sufficient,to ap- 
proximate what they would have lost had 
the strike been called, the exact amount to 
be fixed by a specially created labor court.” 
One of the proposers of this plan would 
establish a.special trust out of the fund col- 
lected, the return of which the parties to 
the dispute could secure after they settled 
their differences. 

Quite apart from the fact that the special 
trust idea would render the entire plan in- 
effective by removing its im terrorem feature, 
the proposal seems objectionable upon prac- 
tical grounds, and is a negative approach 
to the situation where seizure emphasizes 
the government’s affirmative responsibility 
for operating a plant or facility in the pub- 
lic interest. 

Shortly after the nation’s bituminous coal 
mines were seized under the War Labor 
Disputes Act in 1946, the Secretary of the 
Interior made an agreement with the United 
Mine Workers (the so-called Krug-Lewis 
agreement) providing, among other things, 
for the establishment of a health and wel- 
fare fund financed by a tax of five cents per 
ton of coal produced. It was obviously 
the government’s hope that the mine oper- 
ators would assume the Krug-Lewis agree- 
ment and secure the return of their mines. 
But this they refused to do. Because of 
their refusal, Lewis called a strike at the seized 
mines, which terminated when he was found 
guilty of contempt for violating the antistrike 
injunction secured by the government. 

The Krug-Lewis agreement was a blunder 
of the first magnitude. It converted seizure 
from an emergency measure to a means 
whereby a party to a labor dispute is able 
to secure government intervention in fur- 
therance of his demands. It ignored a 
primary purpose which seizure ought to 
serve, i. e., insuring the operation of a plant 
in the public interest while leaving to the 
embattled parties the adjustment of their 
dispute by voluntary private collective bar- 
gaining. It permitted one of the parties to 


. 


a labor dispute to profit from seizure. In 
any future seizure plan this blunder should 
not be repeated. 

Because seizure emphasizes public inter- 
ests and excludes the possibility of private 
profit, American workers may be expected 
to work voluntarily at seized plants. The 
government’s mistake in making the Krug- 
Lewis agreement at the seized mines was 
one of the causes of the illegal strike in that 
case. It is possible, of course, that some 
workers or some union leaders may place 
their own interests ahead of those of the 
public and refuse to work at a plant not- 
withstanding its seizure by the government. 
The use of compulsory measures in such 
cases seems justified. 

The Supreme Court has held that through 
seizure workers become, at least technically, 
employees of the government, which may 
enjoin a strike at the seized plant without 
regard for the provisions of the Norris 
Act.” Further, the constitutional prohibi- 
tion of involuntary servitude does not apply 
to the government.” Instances of permitted 
compulsory service, apart from the obvious 
example of military service, are jury service 
and work on public roads.” 

Largely impelled by the recent union- 
management crisis immediately after World 
War II, several states (Massachusetts, 
Missouri, New Jersey, Virginia) passed 
statutes authorizing the seizure of strike- 
bound public utilities." The Missouri and 
New Jersey statutes are hybrids of com- 
pulsory arbitration and seizure, with the 
latter prescribed as a sanction for the en- 
forcement of the» compulsory arbitration 
procedures. This is a basic misconception 
of seizure. The Massachusetts statute 
empowers the Governor to place in effect 
at the seized establishment the recom- 
mendations of an emergency board, and 
thereby unwisely makes seizure a part of 
the process of collective bargaining. In 
general, it may be said, the state seizure 
statutes are more interesting for their im- 
perfections than for their positive contribu- 





2 Marceau and Musgrave, ‘‘Strikes in Essen- 
tial Industries: A Way Out,’ 27 Harvard Busi- 
ness Review 286 (1949). 

%U, §. v. United Mine Workers, supra, foot- 
note 18. 

% See Butler v. Perry, 240 U. S. 328 (1916). 
Cf. Lee, ‘‘The Thirteenth Amendment and the 
General Railway Strike,’’ 4 Virginia Law Re- 
view 437 (1917). 

3% See Robertson v. Baldwin, 165 U. S. 275 
(1897). 

®% See, for state seizure statutes, Massachu- 
setts Laws 1947, Chapter 596 (production and 
distribution of essential goods and services); 
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Missouri Laws 1947, Vol. 1, p. 358 (public 
utility, including transportation); New Jersey 
Laws 1946, Chapter 38, as amended by Laws 
1947, Chapters 47, 75, as amended by Laws 
1949, Chapter 308 (specified public utilities) ; 
North Dakota Laws 1919, Chapter 43, as 
amended by Laws 1941, Chapter 221 (public 
utility or coal mine); Virginia Acts 1947, Chap- 
ter 9 (public utility, defined to include trans- 
portation). See also Virginia Acts 1946, Chap- 
ter 39, authorizing the state to seize any ferry 
that constitutes a*link in the state highway 
system. 
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tions to the study of government intervention 
in emergency strikes. 

Seizure is an extreme expedient, and 
should be reserved for extreme circum- 
stances only. Because of its drastic char- 
acter, some persons have been opposed to 
it, partly because “it is a very short step 
to government ownership and control.” ™ 
It seems, however, to be the least objection- 
able way in which the government may 
intervene in crisis situations to emphasize 
the public interest in continued operation 
of an industry while leaving the parties to 
the underlying dispute to their own private 
devices to settle it by collective bargaining. 

Shorn of mistakes of the past and posed 
as a temporary measure, the procedure of 
seizure may be helpful in reconciling free 
institutions with public safety. 


Taft Bill 


The Eighty-first Congress, particularly in 
the Senate, gave months of consideration 
to the subject of emergency strikes. The 
results of its deliberations make an inter- 
esting background for discussion of the re- 
cent report of the President’s Steel Industry 
Board. The Wood Bill, which originally 
passed the House but was recommitted on 
final vote to the Committee on Education 
and Labor, carries forward substantially 
the provisions of tthe Taft-Hartley Act. 

The Taft Bill, which passed the Senate 
on June 30, 1949, modifies the Taft-Hartley 
Act in several important respects: 

(1) Before appointing an emergency 
board, the President may issue a proclama- 
tion urging the parties to refrain from a 
stoppage of work or to resume work if a 
stoppage has occurred. The purpose here 
is to give the parties an opportunity to do 
voluntarily that which they are required 
to do in the public interest. 

(2) To enforce an unheeded proclama- 
tion, the Attorney General is authorized to 
secure from the federal court an injunction 
order or an order authorizing the President 
to seize the plant or facility involved in the 
dispute. The cooling-off or seizure is limited 
to a period of sixty days from the date of 
the President’s proclamation, as_ distin- 
guished from the eighty-day period pro- 
vided for in the Taft-Hartley Act. 

(3) At any time after issuing a proclama- 
tion the President may—and if a strike or 
lockout continues after an emergency board 


has made its report, he must—submit to 
Congress a statement of facts in the case 
together with recommendations. 

It is regrettable that the Taft Bill con- 
tinues the provisions for cooling off enforced 
by the injunctive remedy notwithstanding 
continued operation of the plant by its 
private owner. The seizure authorization 
is a step in the right direction, and the 
Senate properly voted down any authority 
in the government to make a collective 
agreement with the union (like the Krug- 
Lewis agreement) at a seized plant. It is 
not so easy to understand why the injunc- 
tion and seizure were made alternative 
remedies. 

It would seem also that objection may 
be made to the Taft Bill’s failure to provide 
that private owners of a seized business 
should derive no profit from it during the 
period of seizure, and from the incorpora- 
tion of seizure into a cooling-off procedure: 
When, as under the bill, seizure is con- 
nected with provisions for fact-finding 
boards having the power to make recom- 
mendations, it is in danger of becoming a 
form of pressure used to achieve collective 
bargaining objectives. 

By contrast, seizure should be employed 
in such a way as to divorce it as far as 
possible from collective bargaining and to 
emphasize the public interest in continued 
operation of a plant or facility. 


Steel Board Report 


The recent steel board report is an ex- 
ample of the lack of wisdom in using fact- 
finding boards which have recommendatory 
powers. 

We may lay aside—though it is surely 
a part of the series of circumstances which 
led to the strike—the fact that the board 
was given recommendatory powers despite 
the contrary provisions of the Taft-Hartley 
Act. The widespread management dissatis- 
faction with the board’s personnel did little 
to allay management’s fear that the board 
was a politically inspired agency. As against 
this, we find in the board’s reasoning and 
conclusions on the subjects of wage in- 
creases, labor productivity and their rela- 
tionships some signal contributions which 
reflect sound thinking and economic analysis. 

It is submitted that in three respects the 
board erred, and that these errors will do 
much in the future to enhance management’s 
suspicion (and should, in their larger impli- 





* Walling, ‘‘Can We Have Labor Peace?’’ 
1 Labor Law Journal 13, 19 (1949). 
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cations, give union leaders reason to pause) 
of recommendatory boards. 

The first lies in the decision that pen- 
sions should be established by employers 
without employee contributions. Both the 
Social Security Act and the Railroad Re- 
tirement Act require employee contribu- 
tions. In its report to Congress accompany- 
ing H. R. 6000 (which recently passed the 
House), the House Ways and Means Com- 
mittee stated: “The time has come to re- 
affirm the basic principle that a contributory 
system of social insurance in which workers 
share directly in meeting the cost of the 
protection afforded is the most satisfactory 
way of preventing dependency.” ™ 

The scattered number of noncontributory 
pension plans in private industry, many of 
them voluntary unilateral employer plans, is 
hardly sufficient to justify a presidential 
agency in departing from policies estab- 
lished by lawyers. 

Second, the board’s criticism of pattern 
bargaining in the steel industry is welcome; 
but by its generalizations as to noncon- 
tributory pensions and the amount of em- 
ployer payments to pension funds, the board 
gave expression to industry-wide policies 
which further interfere with the settling down 
of bargaining in the steel industry to a real- 
istic single-plant or, in any event, local basis. 

Third, notwithstanding that the subject 
of pensions was found to be outside the 
purview of the mid-contract reopening 
clause and the two-year collective agree- 
ment made between the steelworkers and 
most steel companies in May, 1949, the 
board assumed the right to “recommend” 
bargaining on the issue because of an out- 
standing NLRB order on the subject. “We 
realize,” said the board, “that insofar as 
we pass on statutory questions and ques- 
tions of law as to bargainability, we are 
performing the functions which should have 
been submitted to the National Labor Re- 
lations Board.” The steel board, neverthe- 
less, did this very thing. 


In looking to the future, it is not pri- 
marily these alleged errors which raise 
doubts regarding the wisdom of the steel 
board’s appointment. The fundamental 
mistake lies in substituting for private col- 
lective bargaining a system of government 
by recommendatory boards. The steel board 
itself, for example, expressed itself against 
the failure of the parties themselves to make 
any effort to iron out their differences 
before running to the government for aid. 


Conclusions 


Emergency strikes are but one of the 
manifestations of the newly arisen scheme 
of things in American union-management 
relations. Strikes, even those which do 
not cause emergencies, often do incalculable 
harm to the nation’s economy. That is why 
we need to perfect the procedures of private 
collective bargaining and to rid them as 
far as possible of government intervention. 


Today this intervention commonly sup- 
ports union viewpoints. But the gulf sep- 
arating government from business is thereby 
widened, and the confidence of the busi- 
ness community in the stability of its in- 
vestments is thereby further shaken. 

Tomorrow the intervention may go 
against unions. Perhaps then their leaders 
may rue the day when they allowed the 
fabric of private collective bargaining to 
be weakened. 

It may appear to some persons that the 
time is past when we may safely rely on 
voluntary private procedures in  union- 
management relations. To be sure, de- 
mocracy is imperiled not only by dictatorial 
tendencies in government but also by the 
unconstrained use of power by private per- 
sons or groups. But the adoption of com- 
pulsory government processes to avoid the 
exercise of irresponsible power by self- 
willed individuals is, in effect, an act of 
yielding to those who would destroy demo- 


cratic institutions to further private objec- 
tives. [The End] 





AN ESTIMATED 3,935,300 BUSINESS FIRMS WERE OPERATING 
IN THE CONTINENTAL UNITED STATES AS OF MARCH 31, 1949.— 


Department of Commerce. 





% 8ist Congress, 1st Session, Rept. No. 1300. 
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By WILLIAM S. TYSON 





On October 24, 1949, this law became 
eleven years of age. The Solicitor of 
the United States Department of 
Labor, who has been intimately con- 
nected with the enforcement of the 
act since 1939, recounts here its back- 
ground and history and appraises its 
accomplishments. 











i JANUARY 21, 1937, President Roose- 
velt, standing bareheaded in the rain at 
the east front of the Capitol, delivered his 
Second Inaugural Address, in the course of 
which he said: 

“But here is the challenge to our de- 
mocracy: In this nation, I see tens of mil- 
lions of its citizens—a substantial part of its 
whole population—who at this very moment 
are denied the greater part of what the very 
lowest standards of today call the necessities 
of life. ... I see one third of a nation ill 
housed, ill clad, il! nourished.” 

His words, so aptly describing an intoler- 
able situation, caught the popular imagina- 
tion. They could be neither forgotten nor 
ignored. Four months later, on May 24, 
1937, the President repeated them in a mes- 
sage to the Congress asking for legislation 
“further to help those who toil in factory 
and on farm.” On that day, in response 
to that message, Senator Hugo L. Black and 
Representative William P. Connery, Jr., 
introduced the bills which were the fore- 
runners of the Fair Labor Standards Act 
of 1938. 


On October 24, 1949, the Fair Labor 
Standards Act, more popularly known as 
the wage and hour law, had its eleventh 
birthday. Two days later, on October 26, 
1949, President Truman signed H. R. 5856, 
a bill which enacted the Fair Labor Stand- 
ards Amendments of 1949. It is thus an 
appropriate occasion to survey and evaluate 
the accomplishments of the law since its 
inception in 1938. 

So eventful have been the years since the 
enactment of the wage and hour law that 
it is sometimes difficult to recall clearly the 
economic and social conditions which existed 
when this legislative experiment was initi- 
ated. At a time when a minimum wage of 
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seventy-five cents an hour is about to be- 
come effective, it is a shock to recall that 
only eleven years ago forty-five or fifty 
hours of work a week might bring in as 
little as $5 to $6, and that entire industries 
were paying an average hourly wage of less 
than forty cents an hour. Federal regula- 
tion of minimum wages, maximum hours 
and child labor is taken for granted today; 
but when the Fair Labor Standards Act was 
enacted, it was looked upon by many as im- 
practical, unconstitutional and revolutionary. 


At that time economic conditions were 
still desperately bad. Unemployment was 
the nation’s primary and most difficult prob- 
lem. The Administration had had sufficient 
experience with the NRA to know that 
nothing short of federal regulation could 
deal with unscrupulous businessmen who 
attempted to gain a competitive advantage 
by working their employees excessively long 
hours at the lowest possible wages. Few 
states, however, could afford to enact wage 
and hour legislation for fear of losing busi- 
ness to states where labor standards were 
not regulated and labor costs were lower. 
As a result, wages were low and hours were 
long, and this meant that more and more 
people depended upon public relief merely 
to keep themselves and their families alive. 


It was not merely an economic question of 
business recovery with which the Admin- 
istration had to deal. “Unemployment” was 
not simply an economic term, for the unem- 
ployed were men, women and children. The 
words “ill housed, ill clad, ill nourished” 
meant homeless, ragged and starving people 
—families not sure of three—perhaps not of 
two—meals a day, ever’ whén the head of 
the family was working. It meant, in some 
cases, that the wage earner of the family 
was a boy in his teens who, because children 


The views expressed herein represent the personal opinion of the author and are not 
necessarily the official views of the United States Department of Labor or of the Wage 
and Hour Division. 
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were paid lower wages, could find employ- 
ment when the adults in the family could 
not. In other cases, it meant that the mother 
of the family brought home embroidery or 
artificial flowers and earned a “living”’—a 
few pennies an hour—by working on them, 
with the help of the children, far into the 
night. Sometimes it meant countless hours 
of waiting in a bread line or for a relief 
check. Such shocking conditions were in- 
excusable in the richest country in the 
world; they were no credit to the operation 
of a free enterprise system. 


Obstacles to Federal Regulation 


Despite the obvious need for remedial 
legislation, there were obstacles to the enact- 
ment of federal laws regulating wages and 
hours and working conditions. Among these 
were the constitutional objections, which 
theretofore had made, it impossible to sus- 
tain federal legislation regulating child 
labor. Some lawyers ‘took the view that 
an employment contract was purely a local 
matter, a matter not within the commerce 
power of the federal government, and that 
accordingly labor standards legislation for 
private industry, if it could be enacted at all, 
was the business of the states. Besides, the 
Supreme Court had just invalidated the 
NRA industry codes; and it was fairly well 
foreseen that the court would (as it subse- 
quently did) similarly invalidate the provi- 
sions of the Bituminous Coal Act. 

Labor standards in government supply 
contracts were, however, already estab- 
lished. To prevent the millions of dollars 
spent for government supplies from going 
to those who could afford to underbid their 
competitors because they paid sweatshop 
wages, Congress enacted the Walsh-Healey 
Public Contracts Act of 1936. This act re- 
quired the observance of certain minimum 
standards as to wages, hours of work, child 
and convict labor and safety and health 
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conditions in the performance of govern- 
ment procurement contracts over $10,000 in 
amount. It was meant to encourage the 
maintenance of fair labor standards in indus- 
try, but it was neither expected nor intended 
to be adequate to meet the problem. 


The related problem of labor relations had 
in the meantime been dealt with in the Na- 
tional Labor Relations Act. The provisions 
of that act applied wherever a labor dis- 
pute might affect interstate commerce. By 
May of 1937, when the President sent his 
message to Congress asking for a federal 
wage and hour law, the Supreme Court had 
upheld the constitutionality of the National 
Labor Relations Act on the ground that 
the commerce power of Congress was broad 
enough to regulate those activities within 
the states which, if not made subject to 
federal regulation, would substantially check 
or interfere with the flow of interstate com- 
merce. This was the constitutional approach 
adopted in framing the Fair Labor Stand- 
ards Act of 1938. 


Legislative History 


Between the time the Black and Con- 
nery Bills were introduced and mid-June 
of the following year, when both Houses 
adopted the final conference report on the 
present act, many changes were made. 
Much thought was given to the formulation 
of standards sufficiently effective to promote 
“the maintenance of the minimum standard 
of living necessary for health, efficiency, and 
general well-being of workers” and at the 
same time sufficiently moderate and flexible 
to permit industry fo adjust to them with- 
out undue hardship or substantial curtail- 
ment of employment. Practical considerations 
dictated some exemptions from the require- 
ments of the law; other exemptions found 
their way into the law chiefly as a compro- 
mise of conflicting views as to its proper 
scope; others were incorporated into the 
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law as a result of the pressures exerted by 
interested groups. Many methods of ad- 
ministration were considered before final 
agreement was reached on setting up a 
Wage and Hour Division in the Department 
of Labor, headed by a single Administra- 
tor. Administration of the child labor pro- 
visions was placed in the hands of the Chief 
of the Children’s Bureau, then also in the 
Department of Labor. The measure as it 
passed the Congress provided a floor for 
the wages of labor, a ceiling on the hours 
an employee could be required to work at 
his regular pay and penalties against the 
employment of children. Hailed as a great 
social advance, the Fair Labor Standards 
Act was finally made law on June 28, 1938. 


Public Reaction 


It was not to be expected, of course, that 
the new law would meet with universal 
approval. Its die-hard opponents did not 
change their opinions overnight. Some of 
these, including a few of the large and in- 
fluential businessmen’s associations, imme- 
diately declared war, simply changing their 
tactics to transform a drive to prevent the 
passage of the act into a drive to have it 
repealed. It was widely predicted among the 
bill’s opponents that by interfering with the 
natural laws of supply and demand, it would 
cause a vast number of business failures and 
throw people out of work by the thousands 
—if not by the millions. 

On the other hand, many businessmen 
who had vigorously supported the enact- 
ment of wage and hour legislation welcomed 
the relief the new law would bring them 
from destructive competition; and virtually 
all employers agreed that the law must be 
obeyed, at least until it was declared uncon- 
stitutional. The Administration and the sup- 
porters of the law among organized labor 
and in business pointed out that increases 
in labor costs as a result of the act might 
be absorbed through the introduction of 
economies along other lines, and that by in- 
creasing efficiency in production methods, 
the act might even reduce total production 
costs and afford opportunity for greater em- 
ployment at greater profits. 

As was to be expected, the most inarticu- 
late group of all consisted of those who were 
to receive the direct benefits of the act. 
Their welcome to it was not as vocal as that 
of the Administration, or as the protests of or- 
ganized groups against the law; but here and 
there in newspapers of the time statements can 
be found by workers whose weekly income 
had been raised from $5 to $11. 
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On October 24, 1938, the minimum wage, 
maximum hours and child labor provisions 
of the act went into effect. Thousands of 
employers were required for the first time 
to make sure that each employee entitled 
to the benefits of the act was paid at least 
the minimum wage and time and one half 
for his overtime work, and also that children 
under the age permitted by law were not 
employed in or about their establishments. 
Employers were also required to keep rec- 
ords to show their compliance with these 
provisions. Of the more than twelve million 
workers covered by the wage and hour pro- 
visions when the act became effective, it 
was estimated that some 200,000 had their 
wages increased as an immediate result of 
the twenty-five cent minimum wage and 
1,384,000 workers either had their work 
weeks shortened to forty-four hours or re- 
ceived additional compensation as a result 
of the overtime provisions. 


Educational Task 


It was not long before the Administrator 
was deluged with questions. Minimum wage 
rates were fixed in terms of cents per hour. 
Did they apply to pieceworkers, to em- 
ployees paid on a commission basis, to 
employees on salaries? If so, how were the 
rates to be computed? The overtime rate 
required by the act was not less than one 
and one half times the regular rate at which 
the employee was employed. What did 
“regular rate” mean? Even after the ques- 
tion of an employee’s coverage was settled, 
it was still necessary to determine whether 
one of the many exemptions provided for 
in the act relieved the employer from pay- 
ing overtime compensation or minimum 
wage or both. 

The Administrator was under no legal 
obligation to answer questions such as these. 
He might have told employers and em- 
ployees that their questions would have to 
be answered by the courts. But this statute 
initially affected more than 12.5 million em- 
ployees in more than 250,000 separate 
establishments; and if the application of the 
act to these employees was to be fair, the 
law had to be enforced uniformly. Accord- 
ingly, the Administrator decided that he 
would forewarn: those affected by the law 
as to the interpretations he intended to fol- 
low. Thus, the keynote of early enforcement 
of the act was education. 

Once this policy was decided upon, the 
laborious task of giving advisory opinions 
upon request was undertaken. More than 
100,000 such inquiries were received within a 
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few weeks. Many of these described ap- 
parently identical situations. Answers to the 
questions most frequently asked were im- 
mediately provided by fourteen interpreta- 
tive bulletins, copies of which were widely 
distributed. While no guarantee could be 
given that the Administrator’s opinions 
might not be overruled or modified by the 
courts, it was felt that employers who gov- 
erned themselves by these interpretations 
would have reasonably adequate assurance 
that they were in compliance with the law. 
It is indeed a source of gratification to note 
in retrospect that in the great preponder- 
ance of the cases the courts have upheld 
the Wage and Hour Division’s analysis of 
the act’s scope and meaning, as set forth 
in the interpretative bulletins. 


Increased Employment 


The success of this approach to enforce- 
ment disproved the dire predictions that the 
act would increase unemployment and cause 
a wave of bankruptéies. Although employ- 
ment and pay rolls normally drop from 
October to November, both showed nation- 
wide increases in the first month following 
the effective date of the new standards, and 
a then record-breaking number of new job 
placements in a month was reported by the 
United States Employment Service for 
November, 1938. The figures of this agency 
also showed that in most areas there were 
more new placements than layoffs in the 
months immediately following the effective 
date of the act. Even in industries where 
unempleyment was expected to result from 
the imposition of minimum wage standards 
—the pecan-shelling industry in Texas, for 
example—wage and hour inspectors found 
that the overtime pay requirements were 
causing employers to hire more people in 
order to shorten the work week. At the 
end of the first month of operation, there- 
fore, the Administrator was able to say: 
“For the most part the law has gone 
smoothly into effect.” And by Labor Day, 
1939, he reported that “all indices show 
employment, pay rolls and profits for this 
year far ahead of last year. Obviously the 
new wage and hour regulations have not 
harmed business.” 

American businessmen soon learned that 
the Fair Labor Standards Act was not a 
straitjacket or a device to harass employers, 
that it did not arbitrarily fix wages or hours, 
and that it was not a scheme to revamp 
American industry. They found that its 
moderate minimum standards were in fact 
contributing to the improvement of working 
conditions, to the elimination of unfair com- 
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petition and to increased purchasing power 
in their communities. The Boston Herald 
called the act a “boon to our textile mills,” 
and added that “it should help Massachu- 
setts compete with states where wages have 
been lower and hours longer.” In Virginia, 
the Richmond News Leader reported that 
“the Federal wage standards have had a 
gratifying effect in Richmond,” and cited a 
substantial increase in the income of more 
than two thousand families, the abandon- 
ment of scores of slum tenements for better 
living quarters and an improvement in the 
productivity of workers which largely com- 
pensated for the boost in wages. 


Disclosure of Abuses 


General acceptance of the need for the 
law increased, too, as the working condi- 
tions found in early inspections were made 
public. It was found that girls working in a 
Massachusetts shoe factory for $4 and $5 
a week were forced to falsify their pay roll 
records in order to keep their iobs. A 
woman in Georgia walked many miles to a 
factory, worked eight hours and returned 
home at night with fifty cents as her day’s 
pay. Women were found working in an 
Eastern clothing factory for two cents an 
hour—eighty-eight cents for a forty-four- 
hour week—because their employer said 
that they were “learners” and that it took 
from nine months to a year for an employee 
to learn to operate a sewing machine. A 
small community which had welcomed a 
“gypsy” plant as an opportunity for em- 
ployment of its people found that its relief 
agencies were forced to supplement the 
workers’ earnings of eight cents an hour or 
less in order to enable them to exist. 


Such situations were the exception, of 
course, rather than the rule. After the wage 
and hour law had been in effect for six 
months, the Administrator reported that he 
had received one complaint for each eleven 
thousand workers covered, a record which 
he cited as “pretty good evidence of general 
compliance.” In contrast, The Southern 
Lumberman charged: “It is common knowl- 
edge that the law is being flagrantly vio- 
lated in many industries; but so far the 
efforts of enforcement have been somewhat 
less effective than the frantic attempt of the 
old woman who tried to sweep back the 
tide with her broom.” Criticisms of this 
sort were taken seriously. As the Wage and 
Hour Division’s skeleton staff was increased, 
more inspections were made, more em- 
ployers came into compliance and paid back 
wages due their employees, and employers 
whose violations were serious or willful were 
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brought into the courts by injunction pro- 
ceedings or by prosecutions to enforce the 
criminal penalties of the act. Thus, in the 
lumber industry, by August, 1940, 3,412 
inspections had been made, disclosing 911 
establishments in compliance with, 1,686 in 
violation of and 817 not covered by the act. 
Most of these employers who were found 
to be covered by the act were cooperative, 
and readily made restitution to their em- 
ployees when violations had been pointed 
out to them. A substantial number, how- 
ever, had to be taken to court. 


Constitutionality 


As was to be expected, some employers 
questioned the constitutionality of the act. 
In February, 1941, all doubts on this score 
were finally resolved by the Supreme Court. 
In the two cases of U. S. v. Darby Lumber 
Company, 3 LaBor CASEs { 51,108, 312 U. S. 
100, and Opp Cotton Mills v. Administrator, 
3 Lapor Cases J 51,109, 312 DJ. S. 126, de- 
cided at the same time, a unanimous Court 
expressed the view that the act was “di- 
rected at the suppression of a method or 
kind of competition in interstate commerce 
which it has, in effect condemned as ‘unfair’, 
as the Clayton Act has condemned other 
‘unfair methods of competition’ made effec- 
tive through interstate commerce.” In the 
Opp case, the Court specifically sustained 
the wage order and industry committee 
procedure for raising wages; and in the 
Darby case, it finally overruled Hammer v. 
Dagenhart, 247 U. S. 251, which had been so 
formidable an obstacle to federal control of 
child labor. 

With the establishment of regional and 
field offices throughout the country, the 
Wage and Hour Division sought to keep 
the administration and enforcement of the 
law as close as possible to the people 
affected. Under general policy guidance 
from Washington, the local offices carried 
on inspections, gave legal advice, handled 
litigation and selected the cases to close on 
payment of restitution. The results speak 
for the success of this method of operation. 
In the first ten years of the act’s operation, 
nearly three million employees received 
more than $111 million as restitution for 
minimum wages or overtime pay illegally 
withheld. 

While the scope and application of the law 
was being defined in the courts, the pattern 
of the law was being carried out in actual 
practice. At the end of one year, more than 
a million and a half workers had their wages 
increased or their hours shortened when the 
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thirty-cent minimum wage and the forty- 
two-hour week took effect. Close to two 
million workers received similar benefits a 
year later, when the work week reached the 
present standard of forty hours, though 
many of these were already being paid time 
and a half for hours over forty under 
union agreements. By the end of 1944—a 
year before the date set in the act—industry 
committees had recommended, and wage 
orders had established, a forty-cent hourly 
minimum for all industries in the contin- 
ental United States. In the meantime, the 
Chief of the Children’s Bureau had been 
holding hearings, conducting investigations 
and compiling an expanding list of hazardous 
occupations closed to children under 
eighteen. 


Expansion of Production 


As production expanded to keep pace first 
with the insatiable needs of defense and 
then with those of war, industry found it 
increasingly easy to adapt to the standards 
fixed in the law. At the same time, the 
overtime requirements made two unexpected 
contributions to the success of the produc- 
tion program. First, during the lean years, 
employers had kept their work week short 
by hiring—and training—more men in 
skilled jobs than they would have hired and 
trained without the stimulus of having to 
pay extra for overtime. Thus, by the time 
we entered the war we had a ready reser- 
voir of skilled man power. Second, as the 
Administrator reported to Congress in 
January, 1943, the act’s overtime pay re- 
quirement was a strong, yet democratic, 
inducement to workers to enter war indus- 
tries, which were operating at least forty- 
eight hours a week and paying overtime 
compensation for the hours worked in ex- 
cess of forty. It avoided the necessity for 
other less palatable solutions to the man 
power problems: a labor draft, or increases 
in basic wage rates so great as to court 
chaos in the postwar adjustment. Congress 
apparently took the same view, since it ex- 
pressly provided in the Stabilization Act of 
1942 that the Fair Labor Standards Act 
should not be affected by any action taken 
under that act. 


The minimum wage provision meanwhile 
played its part in keeping a floor under 
the wages of those employed in industry not 
essential to the war effort, even though, 
because of the rising cost of living, this 
floor was increasingly inadequate. It was 
still necessary, however, as was clearly 
demonstrated by the fact that in the final 
year of the war twenty-eight per cent of 
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the establishments found in violation of the 
act had failed to pay one or more employees 
the minimum wage. 


Child Labor Problem 


It was in the child labor field that the 
line was hardest to hold during the war 
years. Though the Administrator liberalized 
his regulations pertaining to learners, and 
more than eight million new workers were 
trained under training programs in com- 
pliance with the;)law, employers sought even 
greater relaxation of the child labor laws. 
Exemptions from the hazardous occupation 
orders issued under the act pertaining to 
the employment of minors were made by 
the federal government. No amendment, 
however, was ever made in the basic child 
labor provisions of the Fair Labor Stand- 
ards Act, which throughout the war acted 
as a barrier against the employment in 
manufacturing of youngsters too immature 
for wartime industry. 


At the termination of the war, the relaxa- 
tions of the child labor provisions were re- 
voked and the wage and hours provisions 
of the act were again tested under different 
conditions. It seems reasonably clear that 
the, overtime provisions of the act played 
their part in persuading employers to cut 
back their work week to forty hours or less 
before undertaking wholesale layoffs of 
employees. To this extent, at least, the act 
provided a helpful cushion against postwar 
unemployment. 


Notwithstanding the many benefits de- 
rived under and by virtue of the act, opposi- 
tion to some provisions of the law continued, 
particularly with reference to practices in- 
volving the act’s overtime requirements. 
Two dramatic instances of this are the re- 
cent “nortal-to-portal” and “overtime-on- 
overtime” cases. 


“*Portal-to-Portal’’ Cases 


In the original portal-to-portal case, Ten- 
nessee Coal, Iron & Railroad Company v. 
Muscoda Local No, 123 et al., 8 LABor CAsEs 
7 51,175, 321 U. S. 590, the Supreme Court 
held that the time spent by underground 
miners traveling between the portal (out- 
door opening) of the mine and the working 
face was time worked, and had to be in- 
cluded in the work week as hours worked 
when overtime was computed. Time worked, 
the Court ruled, included all time claimed 
by the employer and spent for the em- 
ployer’s benefit; customs, practices or col- 
lective bargaining agreements to the contrary 
were unavailing to permit an employer “to 
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claim all an employee’s time while com- 
pensating him for only a part of it.” 


It took some time before the full impact 
of this decision was felt. In 1946, the Su- 
preme Court, applying the same principles 
in a case involving workers in a pottery 
plant, Anderson v. Mt. Clemens Pottery Com- 
pany, 11 LABor Cases § 51,233, 328 U. S. 680, 
held that time must include the time spent 
by employees in walking between the time 
clock and the workbench, and in getting 
their tools and equipment ready for produc- 
tive work, unless the amount of time was 
insignificant. The aftermath of the Mt. 
Clemens case was startling. The impression 
spread that employees were entitled to be 
paid froth gate to gate; the total of em- 
ployee claims in suits filed for back pay 
and damages ultimately rose to proportions 
far beyond any reasonable hope of recovery. 


There was no way of knowing at the 
time how much substance there actually 
was in these employee suits. They provided 
some basis for the contention that the act 
would result in financial disaster for busi- 
ness. As a consequence, Congress passed 
the Portal-to-Portal Act, approved by the 
President on May 14, 1947. This act retro- 
actively erased the liabilities of employers 
for portal-to-portal claims and placed some 
limitations on employer liability for the 
future. Whatever basis there had been for 
the predictions of economic ruin was thus 
removed, since the Portal-to-Portal Act re- 
sulted in the dismissal of nearly all the 
employee suits which had provoked its 
passage. 


The Portal-to-Portalt Act permits, in a 
few instances, customs, practices or con- 
tracts to supersede the basic standards of 
the Fair Labor Standards Act. To this 
extent it departs from the original principles 
enacted into law in 1938. But while there 
may be some differences of opinion as to 
the value of some of the particular changes 
made in the law, it is reasonable to con- 
clude that the Portal-to-Portal Act was a 
moderate compromise. 


“*Overtime-on-Overtime’’ Cases 


In the overtime-on-overtime cases (Bay 
Ridge Operating Company v. Aaron, 15 Lapor 
CASEs § 64,556, 334 U. S. 446; Huron Steve- 
doring Company v. Blue, ibid.) the Supreme 
Court was called upon to decide whether 
what was called “overtime pay” in union 
agreements in the stevedoring industry was 
the kind of overtime pay called for by the 
Fair Labor Standards Act. It was not an 
easy question. The so-called overtime rates, 
roughly the equivalent of time and one half, 
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were payable for night work or work at 
other inconvenient or disagreeable times. 
They had been purposely established at such 
a high level in an attempt to restrict the 
work to a Monday-through-Friday daytime 
schedule. This effort had, indeed, been ex- 
tremely successful. 

Whereas the Fair Labor Standards Act 
requires overtime pay after forty hours of 
work in a week, the longshoring contracts 
required “overtime” whenever work was 
done during undesirable hours, whether or 
not the employee had previously worked 
forty hours that week. The Supreme Court 
ruled that the premium rates paid to long- 
shoremen merely for undesirable hours did 
not constitute statutory overtime payments 
but were straight-time rates for these em- 
ployees, and, as such, had to be included in 
computing their “régular rate” for overtime 
pay purposes. 

This ruling gave rise to demands that 
the act be amended to permit constinuation 
of the long-standing industrial practices 
which the decision had rendered illegal. 
Although problems of adjustment to this 
decision proved in most instances to be 
minor, the decision created the possibility of 
the institution of scores of suits to collect 
unpaid “overtime” wages. Moreover, the 
longshoremen’s strike on the East Coast in 
1948 brought forcibly to the fore the prob- 
lems presented in that particular industry. 
As a result, Congress on July 20, 1949, 
passed legislation (H. R. 858) by virtue of 
which certain premium payments for work 
on Saturdays, Sundays, holidays or the sixth 
or seventh day of the work week, and for 
hours outside the basic, normal or regular 
workday (not over eight hours) or work 
week (not over forty hours), are treated as 
overtime premiums under the act. 


1949 Amendments 


The Portal-to-Portal Act and overtime- 
on-overtime amendments were directed to- 
ward specific situations. Both labor and 
industry in recent years called for general 
improvements, understandably along the 
lines of their own interests. The Admin- 
istrator repeatedly made suggestions for 
amendments which would make the act a 
more effective instrument to carry out the 
national policy of promoting fair labor 
standards. During the past four years, ex- 
tensive Congressional hearings, recorded in 
approximately 11,500 pages of transcript and 
appendices, were held on various proposals 
to revise and strengthen the law. After 
the most recent of these hearings, held dur- 
ing the first few months of 1949, Congress, 
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on October 19, 1949, passed H. R. 5856, 
known as the Fair Labor Standards Amend- 
ments of 1949, which amended the act in 
several significant respects. In approving 
the bill on October 26, 1949, to become 
effective January 25, 1950, President Truman 
hailed its provisions as “constructive steps 
of great importance in developing a sound 
Federal Fair Labor Standards Act.” Secre- 
tary of Labor Tobin evidenced his satisfac- 
tion with the enactment by pointing up its 
“immediate and beneficial effect of raising 
the wages of some million and one half 
workers” and by outlining its benefits to the 
country at large. 

It is much too early, as this article is 
being written, to indicate the scope and full 
significance of the changes which have been 
incorporated into the act. It will undoubt- 
edly be several years before the courts have 
had the opportunity to define and delimit 
the terms and concepts by which the 
changes were wrought by Congress. In 
the main, this amendatory enactment raised the 
minimum wage from forty cents an hour to 
seventy-five cents an hour, broadened the 
child labor coverage of the act to prohibit 
the employment of children in commerce 
or in the production of goods for commerce, 
explicitly provided the Administrator with 
the authority to sue for and collect unpaid 
minimum and overtime wages, clarified cer- 
tain overtime pay practices, revised some 
definitional terms and extended exemptions 
from the act to various categories of em- 
ployees. 

Although wage scales in most plants to- 
day far exceed the forty-cent minimum, 
enactment of the seventy-five-cent minimum 
wage wil! have the immediate and ‘beneficial 
effect of raising the wages of an estimated 
million and one half workers whose wages 
have been hardly sufficient to keep body and 
soul together in the war and postwar econ- 
omy. Moreover, workers now receiving 
more than seventy-five cents an hour also 
benefit from the increased minimum, in that 
it provides a more realistic floor below 
which their wages cannot he reduced in 
times of economic stress. 

In addition to the broadening of the child 
labor coverage of the act, the definition of 
“oppressive child labor” was amended ‘to in- 
clude parental employment of a child under 
sixteen years of age in an occupation found 
by the Secretary of Labor to be hazardous 
for children between the ages of sixteen and 
eighteen. This redefinition closes a loophole 
tnder which a parent, or a person standing 
in place of a parent, who may not employ 
his child in a hazardous occupation if the 
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child is between sixteen and eighteen years 
of age, is permitted to employ the child in 
such an occupation if the child is under the 
age of sixteen. 

The authority granted the Administrator 
to sue for unpaid minimum or overtime 
compensation on the written request of the 
employee should make possible a more effec- 
tive enforcement of the law. The Admin- 
istrator may not use his authority under this 
provision to bring a test case for an em- 
ployee involving new or novel questions of 
law. This prohibition, however, is not in- 
tended to preclude him from instituting suits 
on the basis of existing legal precedents 
under the Fair Labor Standards Act of 1948 
as amended, except to the extent that they 
are changed by the recent amendments. 


Scope of Coverage 


As stated above, the full significance of 
all of the changes made by these recent 
amendments cannot now be assessed. This 
is particularly true with respect to the scope 
of the act’s coverage. The act originally 
defined “production of goods for commerce” 
to include processes and occupations neces- 
sary to such production. Under the 1949 
amendments, the so-called “necessary” 
clause has been replaced by a clause which 
requires covered employees to be engaged 
directly in producing goods for commerce 
or “in any closely related process or occupa- 
tion directly essential” to such production. 

Although the courts will ultimately have 
to decide the precise scope of this change 
in terminology through the process of in- 
clusion and exclusion,,an indication of its 
scope is to be found in the statement of 
the managers for the House which accom- 
panied the conference biil. It would appear 
from this statement that Congress intended 
the scope of the act’s coverage to be less 
extensive under the new language than it 
has been under the so-called “necessary” 
clause. Certain “fringe” employees several 
steps removed from the actual production of 
goods for commerce, such as employees of 
a local window-cleaning company doing 
business wholly within the state, appear to 
be the type of employees which Congress 
primarily desired to remove from the scope 
of the act’s coverage. Remaining within the 
act’s protection, as the conference report 
makes unmistakably clear, are maintenance, 
custodial and clerical workers of manufac- 
turers, mining companies and other pro- 
-ducers for commerce, as well as employees 
engaged in similar work for producers of 
goods for commerce, despite their employ- 
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ment by independent employers; employees 
maintaining buildings in which goods are 
produced for commerce; employees who 
make, repair or maintain machinery or 
goods used in the production of goods for 
commerce; and employees of public utilities 
furnishing gas, electricity or water to pro- 
ducers of goods for commerce. 


New Exemptions 


In the process of delineating anew the 
area of the act’s application, the courts will 
also be called upon to define the scope of 
several new or redefined exemptions. Fore- 
most among these are the retail or service 
establishment exemption, which has been 
rather extensively redefined, and the new 
exemptions from both the wages and the 
hours provisions of the act granted to irriga- 
tion workers, employees engaged in small- 
scale forestry and logging operations and 
employees of establishments engaged in 
laundering, cleaning or repairing clothing or 
fabrics. A number of other new or revised 
exemptions relating to employees engaged 
in processing buttermilk, delivering news- 
papers to consumers, publishing small 
weekly, semiweekly or daily newspapers, 
delivering messages and letters, canning fish 
and fishery products, handling telegraphic 
messages and operating taxicabs were also 
made a part of the act by the recent 
amendments. 

Despite the number of changes wrought 
by these amendments, the basic plan of 
regulation under the act remains unchanged. 
Indeed, many of the clarifying changes 
make possible a more effective implementa- 
tion of the act’s declared policy. Fulfillment 
of that policy—i.e., elimination of labor con- 
ditions “detrimental to the maintenance of 
the minimum standard of living necessary 
for health, efficiency, and general well-being 
of workers”—is being accomplished under 
the act. 


Achievements of Act 


To the many millions of low-paid, unor- 
ganized workers, the act has meant an end 
of the sweatshop and greater economic free- 
dom, dignity and security. 

To the millions of organized workers, the 
act has meant protection from the competi- 
tion of substandard wages and has served 
as a basis upon which to build sound col- 
lective bargaining concerning wages and 
hours between unions and management. 

To management, the act has meant re- 
duction in the number and significance of 
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labor disputes growing out of low wages 
and long hours of work, and increased pur- 
chasing power among the _ lowest-paid 
workers. 

For millions of children it has opened op- 
portunities for education instead of ex- 
ploitation. 

Not only industry but agriculture as well 
has benefited through the creation and main- 
tenance of a broader domestic market for its 
products. 

The Fair Labor Standards Act simply 
fixes a floor below which wages may not be 





driven by unscrupulous employers or by the 
fluctuations of our economy. It provides 
that when overtime is worked, the employee 
shall receive extra pay. It prohibits the em- 
ployment of oppressive child labor in com- 
merce or in the production of goods which 
are shipped in interstate commerce. These 
provisions are designed to insure fair wages, 
full employment and decent working condi- 
tions, ends which the American people have 
always sought and have done so much to 


attain, [The End] 











A Department of Labor attorney since 1939, Mr. 
Tyson was appointed Solicitor of Labor in 1946. He 
has been active in the industria! relations field and 
is the author of many interpretative bulletins on the 
Wage and Hour Law and legal opinions of widespread 
importance on many of our other labor laws. 
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The second reason ,why the action was 
filed in the federal court was that during 
most of the period that the plaintiff suffered 
damages he was an alien, although he had 
filed his first papers. Any rights which he 
might have in this country stem from treaties 
and the Constitution of the United States. 
Even Dodson v. International Alliance specif- 
ically did not rule on the question of whether 
the union could enforce the requirement 
that an applicant must be a citizen of the 
United States or Canada. 

A petition for writ of certiorari has been 
filed in the Courant case, and of course we 
are hopeful that the Supreme Court will 
take jurisdiction. 

Henry B. Ety 


Los ANGELES 
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Explanation Helps 
Insurance Industry 
Sir: 

I am particularly interested in the excel- 
lent treatment of the complicated Wage 
and Hour Law as respects the guaranteed 
weekly wage agreements which are. now 
authorized by Congress. The author, Mr. 
Brewer, is to be complimented for his clear 
and comprehensive coverage of this subject. 
It certainly is a godsend to insurance com- 
panies considering the application of the 
Belo type of agreement to their outside 


workers. 
ALLAN P. GowAN 


GLens FA.Lits, New YorxK 
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THE RIGHT TO MANAGE 


By EDWARD S. FELDMAN—Executive Secretary, Furniture Manufacturers 


Association of Southern California 





If we are to have greater participation 

in management by others, then it be- 

hooves managers to learn the princi- 
ples of cooperation 


WE SEEM to be approaching what Pro- 
fessor Sumner H. Slichter has called a 
“laboristic society.”* Today three out of 
every four persons who work for a living 
are employees. Estimates place the number 
of organized workers at fifteen million. 


A community which is made up almost 
entirely of employees, he declares, is bound 
to have a culture, a system of values and 
a view of politics which are different from 
those of a community in which~ the self- 
employed and the property owners have the 
principal influence. 


Consequently, we would do well to stop 
a moment to see what is happening to man- 
agement’s position and to its right to manage 
under the impact of this transition from a 
capitalistic to a laboristic society. From 
these facts are beginning to emerge some 
significant trends which may portend vast 
changes in the shape of our society. 


Let us consider a situation which illu- 
strates the problem: 


In a certain plant making vital parts for 
the armed forces during World War II the 
union complained to the employer that the 
behavior of the foreman of the night shift 
was such that he should be discharged. 


The alleged misconduct consisted of the 
foreman’s entering the women’s locker rooms 
and washrooms unannounced, requesting 
female employees to go on dates with him 
(and promising better jobs if they did), 


physically molesting such employees, engaging 
in lascivious conversations, exhibiting lewd 
pictures, exposing himself in various stages 
of undress, writing love notes to one girl, 
indiscriminately threatening to discharge em- 
ployees and taking the attitude that his 
position as foreman gave him the right to 
treat women employees as he chose. 


The company refused to grant the dis- 
charge, and claimed that the union’s demand 
was an unwarranted intrusion into manage- 
ment’s prerogative of selecting its super- 
visory force. A strike resulted, and the 
matter came before a regional War Labor 
Board, which had to decide the technical 
question of whether the dispute should be 
submitted to arbitration. But the real ques- 
tion was the degree to which the union 
could “participate” in the selection of super- 
vision—a commonly accepted “management 
function.” A majority of the Board ruled 
that the matter should be referred to arbi- 
tration.” The case rather dramatically and 
concretely poses the problem of to what 
degree management has suffered limitations 
to be imposed on its decision-making powers. 





In order to analyze this problem, we may 
ask, first, what management is. None of 
the writers on this subject have offered any 
more satisfactory explanation than that of 
two labor authors: “Men and women by 
themselves, machines alone, orders for 
finished products on the books, capital itself, 
and raw materials in the year—all these 
elements of production separately amount 
to nothing more than they are in them- 
selves; but when they are properly co- 
ordinated, a final product—something en- 
tirely new—is created. The co-ordinating 





1 “‘Profits in a Laboristic Society,’’ 27 Harvard 
Business Review 346 (May, 1949). Peter Drucker 
varies the figure: the new society is a ‘‘mass 
production’’ society, and we are in the midst 
of the ‘‘mass production revolution.’’ ‘‘The New 
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Society,’’ Harper’s Magazine, September, 1949, 
p. 22. 

2In re Western Felt Works and Textile Work- 
ers Union of America, Local 190 (CIO), 24 WLR 
574 (1945). 
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element in this production process is man- 
agement, a creative undertaking by its 
nature.” * 

This is a functional definition of manage- 
ment; this is what management does. By 
virtue of the definition, certain duties or re- 
sponsibilities are at least implied. Among 
them are the duties to produce a profit for 
the owners and to provide an outlet for the 
creative abilities of—to provide, indeed, a 
way of living for—all the members of the 
organization.* (The goal of collective bar- 
gaining has been stated to be “the free and 
self-responsible development of the individuals 
[managers and workers] so that they spon- 
taneously and with self-satisfaction put their 
energies at the service of the common en- 
terprise.” *) 


Management rights would be, according 
to some, “those rights, or that authority, 
which management must have in order suc- 
cessfully to carry out its functions of manag- 
ing the enterprise.” ° 


Who Are Managers? 


But who are the managers? Who is en- 
titled to exercise these rights of management ? 
Legally, at least, the managers are the owners 
or persons appointed by the owners to exercise 
such rights. But as a separation is generally 
conceded to exist between ownership and 
management, this authority from the own- 
ership is lodged in a special managerial 
class—at least, that is the intention. The 
rights of management are not usually con- 
sciously or deliberately extended to any 
other class, such as, say, the employees. 
(We reach an interesting situation where the 
employees are also owners by virtue of own- 
ership of stock or other equity in the em- 
ployer. Mr. Walter P. Reuther, at the 1949 
UAW convention, indicated that it is the 
practice of the union to purchase stock in 
every company with which it has a contract 
“so that our research department could sit 
in on every stockholder’s meeting and see 
if we could not peek behind the iron 
curtain.” *) 





However, granted a collective bargaining 
relationship, which sounds the death knell 
of unilateral managerial prerogatives, we are 
faced with “probably one of the most con- 
troversial and difficult problems that em- 
ployers are struggling with today: how to 
permit organized groups, rather than indi- 
viduals, to assume certain responsibilities, 
in relation to the orderly conduct of a busi- 
ness enterprise.” * 


This troublesome problem was implicit in 
the question of employee representation over 
which the National Industrial Conference 
called by President Wilson after World 
War I finally broke down. Twenty-six years 
later—in 1945—the National Labor Manage- 
ment Conference called by President Truman 
following World War II split on the same 
problem, explicitly and even more sharply. 
Separate reports were submitted by the labor 
and management members of the Committee 
on Management’s Right to Manage. 


Management Rights 


Employers divided management rights 


into two categories: 


The first comprises those matters which, 
employers said, are clearly the functions and 
responsibility of management and are not 
subject to collective bargaining. These rights 
may be illustrated as follows: 


(1) The determination of products to be 
manufactured or services to be rendered to 
customers by the enterprise and the location 
of the business, including the establishment 
of new units and the relocation or closing 
of old units. 


(2) The determination of the layout and 
equipment to be used in the business; of 
the processes, techniques, methods and 
means of manufacture and distribution; of 
the materials to be used (subject to proper 
health and safety measures where danger- 
ous materials are utilized); and of the size 
and character of inventories. 





* Clinton S. Golden and Harold S. Ruttenberg, 
The Dynamics of Industrial Democracy (1942), 
p. 239. Or, to put it another way, management 
is the process of using formal authority to 
organize, direct or control responsible subor- 
dinates in order that all service contributions 
may be coordinated in the attainment of the 
enterprise. Robert Tannenbaum, ‘‘The Manager 
Concept: A Rational Synthesis,'’ The Journal 
of Business, October, 1949. 

* ‘Tf managers could once begin to grasp in 
its deeper meaning that familiar truth that ‘man 
is a social animal,’ they would see that to pro- 
vide an experience on the job which is an 
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experience of happy sociality is in reality the 
big executive job."’ Ordway Tead, Advanced 
Management, April-June, 1941, p. 49. 

5 William H. Davis, ‘‘The Logic of Collective 
Bargaining,’’ an address delivered at the Uni- 
versity of California at Los Angeles, March 5, 
1949. 

® Lee H. Hill and Charles R. Hook, Jr., Man- 
agement at the Bargaining Table (1945), p. 56. 

7 New York Times, July 11, 1949, p. 12. 

® Clinton S. Golden, ‘‘Understanding Union 
Attitudes,’’ 27 Harvard Business Review 416 
(July, 1949). 
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(3) The determination of financial poli- 
cies; of general accounting procedures, par- 
ticularly the internal accounting necessary 
to make reports to the owners of the busi- 
ness and to government bodies requiring 
financial reports; of prices of goods sold or 
services rendered to customers; and the 
maintenance of customer relations. 


(4) The determination of the manage- 
ment organization of each producing or dis- 
tributing unit and the selection of employees 
for promotion to supervisory and other 
managerial positions. 


(5) The determination of job content 
(this refers to establishing the duties re- 
quired in the performance of any given job 
and not to wages). 


(6) The determination of the size of the 
work force and the allocation and assign- 
ment of work to workers. 


(7) The determination of policies affect- 
ing the selection of employees; the estab- 
lishment of quality standards and the judg- 
ment of workmanship required; the main- 
tenance of discipline and control and use 
of the plant property and the scheduling of 
operations and the number of shifts. 


(8) The determination of safety, health 
and property protection measures where 
legal responsibility is involved. 


The second category comprises matters 
in respect to which it is the function and 
responsibility of management to make prompt 
initial decisions in order to insure the effec- 
tive operation of the enterprise, but where 
the consequences of such actions or deci- 
sions are properly subject to review when 
they involve issues of alleged discrimination 
or affect wages, hours, working conditions or 
agreed-upon management-labor practices. 
Such matters should be handled promptly 
under grievance procedures mutually agreed 
to as being appropriate for each specific item. 


However, union representatives felt that 
the concept of management rights was too 
dynamic, too much in a state of flux to be 
pinned down to any rigid and permanent 
dichotomy. They would not agree to recog- 
nize any of the above “rights,” and declared 
only that “because of the complexities of 
these [union-management] relationships, the 
labor members of the committee think it 
unwise to specify and classify the functions 
and responsibilities of management.” 


Such, then, are examples of what “man- 
agement” believes are the necessary “rights” 
enabling it to carry out its several functions. 
Let us see how these “rights” or “preroga- 
tives” have been challenged, and with what 
results. 


Right to Hire 


Obviously, the right to hire is limited by 
all forms of union security, and by such 
legislation as the Labor Management Rela- 
tions Act and fair employment practice acts 
(prohibiting the employer from discrimina- 
tion in hiring because of race, creed or color). 


Right to Determine Supervisory Force 


The right to determine the supervisory 
force is no longer absolute—if it ever was. 
In a 1943 arbitration case involving the Wright 
Aeronautical Corporation and the UAW 
(CIO),® the union demanded the removal 
of a supervisor because of his arrogance, 
unreasonableness and mismanagement. The 
company refused to accede to the demand. 
The arbitrator did not think the dispute was 
arbitrable either as a matter of contract or 
as a matter of wartime emergency policy. 
“Management should be free to manage. 
To permit compulsory arbitration in matters 
affecting business policies and the selection 
of men to direct the execution of these 
policies would, in effect, force upon man- 
agement judgments of persons who may 
know little or nothing about the business 
and plant problems involved and who bear 
no personal responsibility for the conse- 
quences of their awards.” 


In the case presented at the outset, the 
employer member of the War Labor Board 
panel, in a dissenting opinion, remarked: 


. . if we admit that a foreman’s job 
should be subject to arbitration and carried 
to its logical conclusion, we must agree that 
the question of the retention of the president 
or any other officer should be a rightful 
subject of arbitration between the company 
and the union and, on the other hand, we 
must likewise agree that should the com- 
pany demand the removal of a union steward 
or the officer of a local union or the repre- 
sentative of an international union, then that 
matter should also be subject to arbitration. 

. . If we admit that a foreman’s job 
should be subject to arbitration we must 
presuppose submitting to arbitration any 





®In re Wright Aeronautical Corporation and 
UAW, Local 669 (CIO), 1 Labor Arbitration 75, 
79 (1943). Arbitrator: Young B. Smith. 
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policy historically or traditionally established 
and controlled by the company if it so hap- 
pened that the union should dislike the 
policy or result of the policy.” 


However, this good logic is not the pre- 
vailing doctrine. In another case,” where 
a proposed foreman used profanity in the 
presence of women employees, including “an 
ugly four letter word recently brought into 
literary prominence in the novel, ‘Strange 
Fruit’,” and was otherwise undesirable to 
the union, the arbitrator criticized the ruling 
in the Wright case and said: “A more rea- 
sonable solution would seem to be that a de- 
mand for the removal of a foreman is ordi- 
narily not arbitrable, but that in extreme 
cases, where the foreman’s conduct is beyond 
the limits of lawfulness or decency, making 
for an intolerable condition which manage- 
ment itself could not with decency condone, 
it may become arbitrable.” 


Right to Determine 
Plant-Operation Methods 


The right to determine methods of plant 
operation is increasingly challenged. For 
example, unions have frequently secured the 
right or authority to shut down an opera- 
tion which in the opinion of the union is 
unsafe to work. 


More interesting is the challenge concern- 
ing financing and internal accounting methods. 
In the basic steel case which came before the 
National War Labor Board in 1944™ the 
union criticized—although without success— 
the size of the companies’ allowances and 
reserves for depletion, depreciation and 
amortization, and characterized them as 
“concealed profits.” The effect of such ac- 


counting was to reduce the amount of surplus 
(or “open profits”) available for distribution 
as wages. 


Professor Slichter has pointed out * how 
some unions currently oppose “reform” in 
accounting procedures designed to give man- 
agement more accurate pictures of business 
in times of sharply rising or falling prices. 
They seem also to be opposed to what the 
accounting profession itself is coming to 
think is the more appropriate valuation on 
which to base depreciation charges: replace- 
ment cost and not original cost.” 


Perhaps union attitudes on these matters 
will change at a time when prices are falling 
rapidly, or when employers who have not 
placed enough in the kitty to take care of 
contingencies or replacement of equipment 
are in trouble.” 


Right to Relocate Business 


Where an employer left one city and re- 
organized in another to avoid union recog- 
nition, the National Labor Reiations Board 
ordered both original and successor corpo- 
rations to grant reinstatement and back pay 
to the workers left behind when the plant 
was moved. Furthermore, the Board said, 
if the plant was to be kept at the new loca- 
tion, the moving expenses of each employee 
and his family also had to be paid. Finally, 
the Board ordered both old and new corpo- 
rations to bargain with the union.” 


Right to Set Prices 


According to the two eminent spokesmen 
for organized labor quoted before: “There 
is a price level for all commodities that is 





10 In re Continental Can Company, Inc. and 
United Steelworkers of America (CIO), 1 Labor 
Arbitration 65 (1945). Arbitrator: Whitley P. 
McCoy. 

In re Carnegie-Illinois Steel Corporation 
et al. and United Steelworkers of America (CIO) 
et al., 19 WLR 568. The United Electrical 
Workers (CIO) were allowed to ‘appeal’ a 
plan of an employer to sell its assets to another 
company, which plan might result in liquida- 
tion of the employer and consequent loss of 
jobs. The matter arose in the United States 
Circuit Court of Appeals for the Third Circuit. 
New York Times, August 9, 1949, p. 41. 

2 Op. cit., footnote 1. 

13 But see the opinion of Thomas H. Sanders 
in ‘‘Depreciation and 1949 Price Levels,’’ 27 
Harvard Business Review 293 (May, 1949), and 
in “‘Two Concepts of Accounting,’’ 27 Harvard 
Business Review 505 (July, 1949), who casts 
‘‘a vote for orthodoxy”’ in emphasizing that ‘‘the 
actual costs incurred for investment in plant 
do furnish a positive, objective, measurable 
basis for depreciation charges and that the 
abandonment of this basis runs more risks than 
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are commonly recognized.’’ See, further, a re- 
vealing collection of statements by union repre- 
sentatives, ‘‘What Kind of Information Labor 
Unions Want in Financial Statements,’’ 87 
Journal of Accountancy 368 (May, 1949). 

44 The urgency of the problem is set forth in 
the National City Bank (New York) Monthly 
Letter as ‘‘The Under-Depreciation of Corporate 
Assets,’ August, 1949, p. 90 et seq. The steel 
fact finders raised an eyebrow at the industry's 
policy of paying for modernization and expan- 
sion of plant facilities from profits. Although 
they approved the idea of improvement, they 
declared: ‘‘There is a question as to whether 
a larger part of the financing of such long-term 
assets should not have been through long-term 
debt instead of recent profits, thus leaving more 
of the current profits for dividends to stock- 
holders and for social insurance and for setting 
up reserves for pensions.’’ New York Times, 
September 11, 1949, p. 72. 

% In re Howard Rome and United Rubber, 
Cork, Linoleum and Plastic Workers of America, 
International Union (CIO), T7 NLRB—No. 196 
(1948). 
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most likely to result in full production and 
employment on a sustained basis, and it can 
be achieved democratically only through the 
participation of organized labor and govern- 
ment with industrial management in making 
the all-important decisions on production 
levels, wages and prices.” ” 


We need not belabor the point. Similar 
and successful assaults have been made on 
management’s sole right to set incentive 
plan rates,” determine job content, subcon- 
tract work, make transfers and promotions, 
determine whether or not there shall be 
social insurance and pension programs and 
soon. These challenges are generally effec- 
tuated by agreement through one or more 
of the following methods: mutual consent 
clauses, joint committees of labor and 
management, determination of promotion, 
etc., by seniority rather than managerial 
discretion and unlimited arbitration, or by 
order of some authority, such as the Na- 
tional War Labor Board, the National Labor 
Relations Board or a state labor relations 
board.” 


Even though some union leaders declare 
that as between unions and management, 
there is never any doubt as to where respon- 
sibility should and actually does lie, they 
go on to say that though labor organizations 
do not desire to run the employer’s business, 
and could not be permitted to run it even if 
they did so desire, “it is equally a mistake to as- 
sume that an employer has no need for aid 
from his employees in matters of manage- 
ment.” * 


Management in a Changing Society 


By now it should be apparent that as the 
character and structure of our society 
changes, management, as we know it, will 
have to change its mode of thinking and its 
mode of living if it desires to continue that 
existence. And if we are destined to have 
greater participation in management by 
others than management, then it behooves 
us better to learn the principles of participa- 
tion, of ‘cooperation and of group psychology. 
Presumably, “the realistic demands of produc- 
tion have to be satisfied in a way which con- 


20 


forms with the nature of group dynamics.” * 
The “rabble hypothesis”—each man for him- 
self—will not bear a moment’s inspection.™ 


Modern research has revealed that there 
cannot be cooperation without organization 
or organization without cooperation. Any 
industrial organization is at once a way of 
working—which must be technically expert 
and effective—and a way of living for many 
people. It is a cooperative system which 
must be efficient and satisfactory as a way 
of living. 





The suggestion is made here that thus 
visualizing the broad problems confronting 
us will help the individual manager under- 
stand the part which his own decisions and 
actions contribute to the evolution of the 
economy. 


“Modern civilization is greatly in need of 
a new type of administrator who éan, 
metaphorically speaking, stand outside the 
situation he is studying. The administrator 
of the future must be able to understand the 
human-social facts for what they are, un- 
fettered by his own emotion or prejudice. 
He cannot achieve this ability except by 
careful training—a training that must in- 
clude knowledge of the relevant technical 
skills, of the systematic ordering of opera- 
tions, and of the organization of cooperation.” ” 
To this we may add that he should have an 
appreciation of the forces and philosophies 
which establish, the frame of reference or 
social milieu in ‘which we all exist. In this 
way only will management be able to, or be 
entitled to, retain its right to manage. 


Conclusions 


We may summarize: The American econ- 
omy appears to be changing from a capital- 
istic to a laboristic society. Under the 
pressures of this transition, what were once 
fondly regarded as the “prerogatives” of 
the management group have been dissolving 
through collective bargaining, arbitration 
and legislative processes. As a result of 
this dissolution, management is being partici- 
pated in—or controlled—by workers through 
their union representatives to a greater and 





% Golden and Ruttenberg, op. cit., footnote 3, 
p. 331. 

17 Edward S. Feldman, ‘‘Incentive Wages, Col- 
lective Bargaining and the War Labor Board,’’ 
Bulletin of the National Association of Cost 
Accountants, November 1, 1944, p. 195. 

1% But ‘‘mere’’ fact-finding boards may have 
a certain compulsory effect. See the summary 
of the steei fact finders’ report to President 
Truman in the New York Times, September 11, 
1949, pp. 72-73. 
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1%” Morris L. Cocke and Philip Murray, Organ- 
ized Labor and Production (1946), p. 85. 

2° Kurt Lewin, ‘“‘The Solution of a Chronic 
Conflict in Industry,’’ in Resolving Social Con- 
flicts (1948), pp. 137-138. 

2 Elton Mayo, The Social Problems of an 
Industrial Civilization (1945), p. 44. 

22 Tbid., p. 122. 
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greater extent. In order to preserve itself, 
management must adopt new modi vivendi 
and modi operandi based upon the assump- 
tion of new obligations and the application 
of revealed techniques of group dynamics. 


No suggestion is made that managers 
seek out worker participation in all phases 
of direction, administration or execution. 
Rights once granted or bargained away are 
most difficult to regain. And if they are 


conceded to a union which is dominated by- 


elements with little sense of responsibility 
to our system of free enterprise, much harm 
to the individual entity or industry may 
result. (In passing, it is worth noting that 
studies in the causes of industrial peace re- 
veal that joint participation frequently has 


been limited merely to certain “fringe” 


matters.) 


It is recognized, finally, that organized 
labor seeks to maximize the area of col- 
lective decisions, and that from the nature 
of things it is bound to be increasingly suc- 
cessful. Only the outer limits of this area 
are now uncertain.” 


But the job ahead is not management’s 
alone. If organized labor desires to share 
authority, to participate in management, it 
must be prepared to assume the concomitant 
duties. “Power in a democracy implies re- 
sponsibility in its exercise. No institution 
in a democracy, either governmental or pri- 
vate, can have absolute power.” ™ The price 
of management is high. [The End] 





%In urging greater union-management coop- 
eration, Golden and Ruttenberg make the fol- 
lowing statement, evidently with very straight 
faces: ‘‘In no way does management surrender 
any of its prerogatives, since nothing can be 


done without the consent of both parties.’’ Op. 
cit., footnote 3, p. 262. 
“Mr. Justice Frankfurter in Pennekamp v. 


State of Florida, 328 U. S. 331 (1946). 
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COPPER ‘‘CATCHERS"’ 


These Africans are not trying 
for catcher’s positions on a local 
baseball team, despite the leg- 
gings they are wearing. Rather, 
they are trainees dressed for 
work in copper mines in North- 
ern Rhodesia. 


The copper belt of the African 
area occupies some 1,600 miles 
near the Belgian Congo. Work- 
ers such as these produced more 
than $72 million worth of cop- 
per in 1948. 

Since the early 1880’s the 
United States has led the world 
in copper production. For the 
past fifty years or more, we 
have used nearly a half of the 
world’s new copper. 


January, 1950 @ Labor Law Journal 

















THE RIGHT TO WORK 


By GEORGE ROSE 


IN LABOR LAW IT SEEMS THAT “RIGHTS” NEVER RUN ON 
PARALLEL PATHS—THERE IS ALWAYS AN INTERSECTION 





ALL CASES of conflicting rights we 
must determine by a delicate balancing 
which right must prevail. At one time it 
may be the right of the individual that will 
be paramount, while at another it is the 
right of the group or the community. It 
must be this way, lest the individual be- 
come submerged in the mass, or we lose 
the group in an anarchy of individual claims. 
Neither extreme represents the democracy 
which we have known. 


Before us we have a very vita! question: 
the controversy relative to the individual’s 
right to work, regardless of membership in 
the majority union, and the right of the 
union to force the employee to join the 
union if he wishes to work. It is especially 
timely to consider this in view of the cases 
decided on January 3, 1949, by the United 
States Supreme Court, arising under state 
laws banning union security.2. Which right 
is more ifnportant in this extremely ele- 
mental situation, and which is entitled to 
precedence? 

Let us look at it from different angles. 
Is the individual merely being stubborn and 
anti-group-minded in not joining the union 
and in failing to unite with his fellows for 
the betterment of all, if there is no principle 
at stake? Or is he actuated by principle? 
Is the group seeking a justifiable control 
over all the employees in order to secure 
better performance of their agreements or 
is it striving for a domination over all the 
employees, which is unnecessary for the 
protection of the rights of the group and is 
an unwarranted interference in the rights of 
the individual? 


When the community considers it essen- 
tial to have all persons attending school 
vaccinated, the opinions of a contrary minor- 
ity must yield to the considered determina- 
tion of the majority that vaccination is 


necessary to the protection of the health of 
the whole community. The Supreme Court 
pointed out that “real liberty for all could 
not exist under the operation of a principle 
which recognizes the right of each individual 
person to use his own,—regardless of the 
injury which may be done to others.” * 


Under this principle the union claims that 
the individual must not use his right to the 
detriment of what it call the economic health 
and solidarity of all the employees. How- 
ever, we must examine what the union is 
trying to do. It would deprive a man of 
his essential right to work, without estab- 
lishing that this solidarity and discipline are 
a sine qua non of union existence, for the 
protection of joint rights and the require- 
ments of economic health. 


Right to Collective Bargaining 
Protected by Law 


Congress passed the National Labor Re- 
lations Act, recognizing and enforcing the 
right of self-determination which, under this 
act, is the right of individuals to form labor 
organizations for the purpose of collective 
bargaining because of the individual’s ina- 
bility to bargain with a corporate employer 
with any degree of equality.” The right of 
self-determination would therefore seem to 
be, not a mere supplanting of the individual 
right to bargain, but a requirement that in- 
dividuals unite to bargain if a majority de- 
sire it. In other words, it is a reinforcing 
by merger of the individual rights of the 
members of the group, because of their 
separate ineffectiveness, and giving to this 
group action paramountcy. 

The union contends that without union 
security self-organization is similarly in- 
effective. This argument appears erroneous 





1AFL v. American Sash & Door Company, 
16 LABOR CASES { 64,898, 69 S. Ct. 258 (1949). 
2 Jacobson v. Massachusetts, 197 U. S. 11. 
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from the experience of unions. Without 
union security, the union is denied great 
power, which has at times meant arbitrary 
power, but it is neither requisite to the pur- 
pose of the union and its agency, nor is it 
a privilege to which the union is entitled 
on its merits. 


The right to self-organization is founded 
upon the right of a man to work and pursue 
a calling, for it is the uniting of fellow work- 
ers for their economic betterment. In up- 
holding the constitutionality of the act, the 
Supreme Court described it as a “funda- 
mental right,” giving “employees . .. as 
clear a right to organize and select their 
representatives for lawful purposes as”* a 
corporation has. In providing for collective 
bargaining, the act assumes the existence of 
the right to work, since the representatives 
are to bargain as to “rates of pay, wages, 
hours of employment or other conditions 
of employment.”* To reason otherwise 
would be to argue that the right to work 
arises from the right of self-organization, 
which is contrary to fact, as the right to 
work exists regardless of self-organization. 


The Supreme Court links this right of 
self-organization with the right of people 
peaceably to assemble and petition the gov- 
ernment for the redress of grievances. In 
a democracy all persons must be permitted 
peaceably to assemble for a lawful purpose, 
either in the advancement of their private 
interest or of the general interests.° The 
union would identify this right of assembly 
with the right to union security as being 
inseparable, yet unions have notoriously de- 
nied-their own members the right of assem- 
bly with regard to their own union 
governance, calling it “dual unionism.” 
Union security therefore appears suppres- 
sive of the right peaceably to assemble, upon 
which the right of self-organization is based, 
and consequently it interferes with the right 
of self-organization as a continuing right. 


While the union emphasizes the right of 
self-organization, with all its pendent priv- 


ileges and claims accruing to the union, in- 
cluding union security, it rejects the 
individual’s right to work, which is even 
more basic, proceeding from the United 
States Constitution itself. This is a primary 
right, more essential than any other except 
the right to life; both are part and parcel 
with the right to liberty.’ If a man cannot 
choose his calling, business or trade, “as 
may be best adapted to his faculties,” he is 
being deprived of his liberty. A man must 
work if he is to live and reap the full ad- 
vantages of democracy. To be denied the 
right to work must condemn him to being 
a state dependent.® 


The right to self-organization, as we have 
pointed out, is a merger of individual rights 
to bargain, and is correlative with the right 
to form, join or assist labor organizations, 
serving the advantage of the group. If this 
right of self-organization interferes with or 
deprives others of the right to work, as the 
union would have it, then it must yield be- 
cause the right to work is primary while 
self-organization is secondary. 


A superficial consideration of this matter 
might lead one to conclude that, under the 
National Labor Relations Act, the domain 
of self-organization includes the right to 
work, which is the right to be employed. 
This is rebutted by the Supreme Court 
which, in discussing the effect of the collec- 
tive agreement with regard to individual 
contracts, said: “There is little left to indi- 
vidual agreement except the act of hiring 
‘ In the sense of contracts of hiring, 
individual contracts between the employer 
and employee are not forbidden, but indeed 
are necessitated by the collective bargaining 
procedure.” * Therefore, the right to work, 
to obtain employment, has not under the 
act been amalgamated with the collective 
agreement, although its terms may regu- 
late employment. Consequently, a group 
of employees, even though they are a ma- 
jority of the employees of an employer and 
desire to make membership in the union 
an essential requirement of the right to 
work for that employer, do not have the 
right and should not have the right to de- 
prive an employee of the primary right to 
work. This would be repugnant to eur ideas 
of democracy, for, as the Supreme Court 
has said, “the very idea that one man may 
be compelled to hold his life, or the means 





4 NLRB v. Jones & Laughlin Steel Corporation, 
1 LABOR CASES { 17,017, 301 U. S. 1 (1937). 

5 See footnote 3, supra. 

®‘ Thomas v. Collins, 9 LABOR CASES { 51,192, 
323 U. S. 516 (1945). 

7 Powell v. Pennsylvania, 127 U. S. 684 (1894). 
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of living, or any material right essential to 
the enjoyment of life, at the mere will of 
another, seems to be intolerable in any coun- 
try where freedom prevails, as being the 
essence of slavery itself.” ” 


An attempt is made by the union, in its 
attack upon this right to work, which it 
describes as an “alleged right to work,” to 
draw an entirely unjustified analogy between 
the union and the state to support the right 
of union security. Our national state was 
established by the people to provide a gov- 
ernment of democratic principles, and to 
give protection to the basic and fundamental 
rights of persons. The union was not 
formed to give economic government to its 
members but to enable them to bargain 
more effectively with the employer as to cer- 
tain economic matters. The idea of eco- 
nomic government came later, when union 
leaders saw in union security the means of 
more aggressive control over the members, 
and better discipline, more comparable to an 
army than to a government. 


The union is the representative and agent 
of its members and, under the National 
Labor Relations Act, of all the employees 
of the employer in the appropriate unit, but 
it has no right to assume or claim a political 
authority, under the guise of economic 
rights, which would have the result of 
barring primary rights to other persons. 
Such authority would be unconstitutional 
and presumptuous. To have any validity at 
all, it must come from the body politic, and 
not from a small segment which desires to 
increase its own power. 


Unions 
and ‘‘Extra-Constitutional’’ Status 


It is one thing for the union to represent 
the employees in a plant and bargain with the 
employer for the purposes of concluding 
the conditions of employment; such proper 
agency cannot be said to exist where the 
union is no longer acting in such capacity 
but seeks to establish an extra-constitutional, 
pseudo-political status. In any case, the 
union is not entitled to oust all employees 
who will not join the union and keep them 
from working for that employer or at a 
trade. But over and beyond this, the em- 
ployees themselves, whatever form or capac- 
ity they assume, do not have the right to 
do this, as it deprives others of more basic 


organization which they allegedly strive to 
realize. This is not the case where one 
individual is trying to. use his own liberty 
regardless of the injury or consequences to 
others, referred to above, but, on the con- 
trary, it is an effort by the group to prevent 
a person from exercising a superior right, 
the right to gain employment, regardless of 
union membership. 

The claim that this right or “liberty,” as 
they would call it, has become an institu- 
tion seeks to give it an authenticity and 
authority which is lacking. The fact that 
the union security forms have 
quiesced in cannot give them any legal sanc- 
tion, for no statute of limitations could run 
against such basic rights of the people. The 
claim that this right is necessary to give 
strength and stability to the union is merely 
to plead expediency and to confess the fail- 
ure of the union to win democratic support. 

Its true analogy is to the totalitarian state. 
The unions quite naturally have recognized 
the advantage of universal membership and 
have resented the rivalry of other organi- 
zations, even that of sister unions. How- 
ever, if such supremacy cannot be attained 
by democratic methods, with the maintain- 
ing of democratic standards, it cannot be 
recognized. Under the “yellow dog” con- 
tract, the employer has sought by force of 
the employee’s economic necessity to obtain 
his agreement not to joina union. Likewise, 
through the union or closed-shop contract, 
the union has sought by the same undemo- 
cratic methods to compel him to join the 
union. Both the employer and the union 
are to be condemned for resorting to such 
undemocratic practices. 


been ac- 


The limitation upon the individual’s right 
to work where he can find a job must lead 
to the undermining of our democracy. This 
is only the first step, but the second step, 
which follows close behind, is the right of 
the government to determine where the in- 
dividual should work, and to shift the em- 
ployee from job to job. We cannot welcome 
this possibility because such regimentation, 
domination and interference with the indi- 
vidual’s activities must shatter and destroy 
our highly prized freedom. Consequently, 
the right to work and to do such acts as 
the individual may judge best for his inter- 
est, consistent with the equal rights of 
others, must be upheld as being an essential 
element of that liberty that we claim as 





rights than the secondary right of self- our birthright.” [The End] 
” Yick Wo v. Hopkins, 118 U. S. 356 (1886). 
1 Butchers Union Company v. Crescent City 

Company, supra, footnote 8. 
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CEA Report Published 


The Council of Economic Advisers has 
just issued its fourth annual report to the 
President, entitled Business and Government. 
Eight main trends in government attitude 
toward business are noted by the Council. 
First, “the doctrine of secular stagnation 
no longer finds place in any important public 
circle with which we are familiar.” The 
doctrine has been repiaced “by the firm con- 
viction that our business system and with 
it our whole economy can and should con- 
tinue to grow.” 

Second, there is a “realization’ that efforts 
to promote expansion of the total produc- 
tion and income of the economy are more 
significant than measures to ‘redistribute’ 
the current product... . 

“The third important trend arises 
from fuller realization that the flow of in- 
come to different parts of the economy 
should be viewed as an economic no less 
than a social problem. The use of 
economic analysis to refine and sometimes 
reformulate social theory will help to 
broaden the areas of understanding and 
agreement, without which the tensions and 
conflicts in a free economy of large organ- 
ized groups might in the end become 
unbearable.” 

The fourth advance is that our govern- 
ment views economic problems as interde- 
pendent; overall, long-range interests of the 
entire country are of primary concern. “If 
we are to endure and grow as a nation, 
things which unite us must become infinitely 
more important than those which divide. 
The function of government is, without 
favor or reference, to test each of its own 
actions by the long-range common good.” 

The Council believes, fifthly, that although 
the government does not intend to abandon 
its antitrust policy, it realizes that “in a 
stable and expanding economy, there is room 
both for well-conducted big business (with 
its unique facilities for scientific and devel- 
opmental experimentation) and for small 
business with its display of individualism 
and self reliance.” 
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The sixth trend is “away from the purely 
negative or policing function and toward 
the affirmative or facilitative approach. 
biveh The central problems of economic 
‘balance’ require adjustments which cannot 
be achieved mainly by regulation.” 

The war made specific controls over busi- 
ness necessary, but “in the current . 
economic situation, it is far less important 
even to contemplate the restoration of the 
specific controls than it is to realize that 
they do not for the long pull answer the 
basic economic questions confronting the 
American economic system. .. . The Gov- 
ernment should use its fiscal and monetary 
powers to promote economic ‘balance,’ and 
supplement these with such well accepted 
programs as farm price supports, social se- 
curity, minimum wage legislation, develop- 
mental programs, etc. The other phase of 
the task of promoting ‘balance’—which 
resides in the continuing adjustment of 
prices and wages and profits—should be left 
to the actions of managers and workers 
within our business system itself.” 

Most important of the trends, the Council 
believes, is the trend “in economic thinking 
within government as . it bears upon 
the respective scope and weight of public 
action and private action in promoting sta- 
bility and growth.” 

Three main trends are pointed out by the 
Council, in the attitude of business toward 
government. Due to wartime conditions, 
many businessmen entered public service. 
They now have an increased appreciation 
and understanding of government. This has 
improved relations with the government, has 
heightened thinking on public policy, and 
has resulted in a more realistic approach to 
relations with the government. 

The second trend is that “recognition by 
businessmen of the complexity of the mod- 
ern economy has made a majority of them 
increasingly distrustful of mere slogans or 
shibboleths as a guide to the relationship 
between enterprise and government.” 

Also resulting from wartime and postwar 
economic conditions, is an enlarged under- 
standing of world conditions. 
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Much progress has been made in economic 
policy, but there remain several important 
needs. “A cardinal task ... is to achieve 
even more harmony and consistency among 
those outstanding programs of government 
which greatly affect the whole economy.” 
There is also a need for greater stability. 
There should be a “correlation of welfare 
programs, especially social security, with 
general economic policy.” Social and eco- 
nomic policies cannot be completely severed. 

Business must accept the “goal of con- 
tinuous maximum production and employ- 
ment,” even more fully than is now done. 
There must also be a “further realization 
that public sentiment affects the economy.” 
Mass unemployment creates resentment 
against free enterprise, and thus pushes 
power away from business and to govern- 
ment. Businessmen need a shift in attitude 
toward government and an increased par- 
ticipation in government. One of the most 
important needs of business is that it make 
“succegsful efforts to combat serious eco- 
nomic downturns.” These efforts must be 
concerted on a massive scale to combat the 
momentum of a huge economy. 

In order to safeguard the economy, there 
must be a great deal of study, education and 


understanding. However, the Council feels 
that these may not be enough, even with 
vigorous public policies—“unless it is ac- 
companied by improved institutional ar- 
rangements which will come nearer to 
assuring consistent and massive private ac- 
tion on a much broader scale than was 
exhibited even in 1949... . Further explora- 
tion of how these institutional arrangements 
may be developéd and made most effective 
to expand business activity without that kind 
of collaboration in restraint of trade which 
the Sherman Act wisely condemns.” 


Work Stoppages, 1937—-1948 


The Department of Labor estimates that 


‘more than twenty-five million workers lost 


one third of a billion man-days as the direct 
result of strikes during the twelve-year pe- 
riod from 1937 to 1948. Sixty per cent, more 
than 200 million man-days, were lost in 
manufacturing industries alone, though fac- 
tory workers represent only about one third 
of the total number of persons employed in 
private industry, Thirty-six million man- 
days were lost in the bituminous coal in- 
dustry from 1945 to 1948. At least $3 billion 
in wages were forfeited during the twelve- 








WORK STOPPAGES 


highest level since February 1946. 


Becouse of steel and coal work stoppagis, time lost from labor disputes jumped in October to the 
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year period. For 1943, losses totaled $100 
million; $70 million in 1944. Each year saw 
a loss of at least $25 million. These statistics 
measure only the direct effect of strikes; in- 
direct effects, such as the decreased pur- 
chasing power and stoppages caused by lack 
of materials, would be all but impossible to 
ascertain. 

Factory workers lost $1.8 billion in wages, 
or more than one half of the total. This 
amount would equal that lost if all factories 
in the nation were to close down for fourteen 
working days. Ejighty per cent of the loss 
occurred from 1945 to 1948—prior to that time 
an approximate loss of $45 million was sus- 
tained each year. This increase was due to 
higher wages. About $.33 billion has been lost 
each year since the end of the war. In 1937, 
factory workers, idle a total of twenty million 
man-days, lost $108 million. In 1947 and 
1948, there were fewer man-days lost, but 
the wage-loss ran to $163 million and $197 
million respectively. 

The greatest number of large-scale stop- 
pages occurred in durable goods industries. 
Steelworkers lost a total of $350 million and 
thirty-eight million man-days for the twelve 
years. This does not include the 1949 steel 
strike when 500,000 workers, whose wages 


totaled $5.5 to $6.5 million a day, were idle 
about one and one-half months. Transporta- 
tion equipment manufacturing workers lost 
$475 million, chiefly in the automobile in- 
dustry and shipyards. Auto workers lost 
$450 million of that amount. Machine work- 
ers lost over $240 million and electrical 
workers lost $120 million, 

Over a billion dollars was lost by non- 
manufacturing workers during the twelve 
years. Bituminous miners lead the list with 
a $6.9 million loss from 1945 to 1948. During 
1948, 445,000 miners were idle twenty-two 
full days; the loss totaled $150 million. Un- 
official estimates for the 1949 coal strike 
which began September 19 and ended, at 
least temporarily, on November 9, run from 
$5 to $7 million daily. 


The Economic Scene 


A survey of the economic scene during the 
fall months of 1949 shows that business 
recovered from the summer low and then 
kept on an even keel for the remainder of 
the year. Major strikes during October, in 
steel, coal and aluminum, caused temporary 
setbacks, but November saw a speedup to 
higher-than-prestrike levels. By the end of 








INDUSTRIAL PRODUCTION 


industrial production dropped obout 5 percent in October os a result of steel ond coal labor disputes. 
Following resumption of these activities, production increased about 3 percent in November. 
both of these months the nondurable rate was the highest since the peak a yeor ago. 
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November, business returned to the Septem- 
ber output, the highest peak since May. 
Most pronounced recoveries, of course, oc- 
curred in those areas which suffered the 
greatest decline during the summer. 

Although agricultural income and whole- 
sale prices were down, the estimated farm 
income of 1949, $28 billion, compares favor- 
ably with prewar income. From a low of 
$3.9 billion (6.1 per cent of the national in- 
come) during the years 1929 to 1940, farm 
income reached a peak of $16.1 billion (7.9 
per cent) from 1946 to 1948. Income for 
the first three quarters of 1949 registered 
at $15.5 billion (69 per cent), the same 
percentage found for the war years of 1941 
to 1945. The decline in agricultural prices 
was due primarily te an altered supply 
situation in this country and the decreasing 
demand from abroad. Since January, 1948, 
there has been a twenty per cent price re- 
duction. The rise in construction and the 
decline in the rate of inventory liquidation 
offset declines in agricultural income and 
business plant and equipment investments. 
Prices, which declined five per cent during 
the first half of the year, held steady during 
the latter half, fluctuating but one half of 
one per cent since July. 

Except for electric and gas utilities, there 
was a decreasing rate of investment in all 


The Economy 


industries, particularly in railroading and 
other transportation industries. During the 
first quarter of 1950, businessmen anticipate 
outlays thirty-eight to forty per cent below 
those of the first quarter of 1949. Electrical 
and gas utilities reported expected increases 
to be nine per cent above the first quarter 
of 1949, 
are projected in manufacturing and mining. 
Automobile and electrical machinery are the 
only manufacturing industries reporting in- 
creases; serious cutbacks are expected in 
leather, tobacco and lumber. Most of the 
expansion and replacement needed imme- 
diately after the war has been completed by 
industry, but the decreased expenditures are 
due also to the lessening demand of the public. 


Declines up to eighteen per cent 


November Sees Recovery 

November saw a swift recovery from the 
steel and coal strikes. Steel jumped from 
the low of nine per cent of capacity to 
ninety per cent during the first week of 
December. Prestrike production was only 
eighty per cent of capacity. On the basis 
of 1935—1949=100, steel production for the 
week ending December 17 was 194.3. The 
week before, 189.4 was produced and the 
November high was 161.5. On December 
11, 1948, however, steel output was 201.9, 7.6 
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points above December, 1949. More than 
nine million ingots were lost during the 
strike and, if demand remains steady, it is 
expected that it will take until the middle of 
1950 to make up for this loss. 


Total coal production stood about twelve 
per cent above 1948 production. For November 
26, production stood at 2,487 (thousand of 
short tons), but fell to 1,542, for the*week 
ending December 3, This figure was 427 
below that registered for the week ending 
December 4, 1948. 


Automobile production was cut about one 
third by the end of November, partly due 
to seasonal changeovers and partly to the 
remaining steel shortage. However, produc- 
tion this year is above the 1929 peak of 
5,400,000 and may reach the 6,000,000 mark. 
Most other industrial output held to the 
October level. Department store sales in- 
creased because of pre-Christmas shop- 
ping and the end of the strikes. Using 
1935—1939=100, sales rose from 318 for 
the week ending November 12 to 448 for 
the week ending December 3. Sales on 
December 4, 1948, were registered at 485. 
The lower figure for 1949 represents the 
value of the sales, not a decrease in them; 
prices were lower in 1949 than in 1948, and 
the actual number of unit sales increased. 


Wholesale prices remained relatively 
stable and farm prices fell about two per 
cent. Wholesale prices on all commodities 
decreased one half of one per cent between 
November 12 and December 10, from 151.5 
to 151.0 (1926=100). December 11, 1948, 
registered commodity prices at 163.1. Farm 
products prices have fallen from 180.8 on 
December 4, 1948 to 154 on December 10, 
1949, a decrease of 26.8 points in one year. 


Construction set a 1949 record of $19.3 
billion. In November, although it declined 
slightly from October because of seasonal 
factors, new construction was valued at $1.7 
billion, six per cent above November, 1948. 
Private construction rose; public construc- 
tion fell, but it was nineteen per cent above 
November, 1948. New construction expected 
to begin in December probably will exceed 
$1.1 billion. 


There was little change in employment 
registered during November. Farm employ- 
ment rose slightly due to good weather and 
late harvests. Unemployment declined about 
200,000 to 3.4 million. November employ- 
ment records show 59,518,000 employed. 
This was a gain over October’s 59,001,000, 
but a decline from November, 1948, when 
there were 59,893,000 employed. 
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Postwar Savings Patterns 


Consumer savings showed little change 
between 1946 and 1948, and fluctuations in 
personal savings arose primarily from dif- 
fering amounts of income plowed back into 
unincorporated businesses and farms. These 
are two of the findings of an analysis of 
postwar savings patterns just completed by 
the National Industrial Conference Board. 


Personal savings, the Board found, fell 
from $12.9 billion in 1946 to $6.3 hillion in 
1947, rising to $13.7 billion in 1948. Plowed- 
back earnings of unincorporated business 
fell from $3.1 billion in 1946 to —$3.6 billion 
in 1947, and then rose to $4.8 billion in 1948. 


More than half the changes in the amounts 
of unincorporated business savings between 
1946 and 1948 “were owing to inventory 
changes, principally of farm enterprise. The 
decline of $2.2 billion in farm inventories 
in 1947 reflected the abnormal demand for 
foodstuffs from both domestic and foreign 
sources, and in a sense was involuntary.” 


The percentage of income saved by the 
farm population has “generally been higher” 
than some of the nonfarm population, but 
“it has also been more erratic.” 


Savings as a percentage of income for 
nonfarm persons steadily declined after the 
war, the analysis points out. “In 1948, only 
5.2% of income was saved. This compares 
with 5.5% in 1940. Historically, annual in- 
creases in income generally bring about an 
increased percentage of income saved. It 
would therefore appear that nonfarm sav- 
ings were below prewar possibly owing to 
relatively higher buying of nondurable goods 
than prevailed before the war.” 


Survey of Business Population 
Completed 


Between 1944 and 1949, the business popu- 
lation of the nation increased by 913,000 
firms, a total rise of thirty per cent, reports 
the Department of Labor’s Survey of Cur- 
rent Business. Leading the nation, with 
forty-eight per cent of the total increase, 
were the Far West, Southwest and South- 
east; New England, the Middle East, the 
Northwest and the Central States trailed 
far below the national average increase. In 
1944, the first three sections accounted for 
only thirty per cent of the business popu- 
lation. By states, Florida displayed the 
highest rise, increasing seventy-one per cent. 
Arizona came next with a sixty-seven per 
cent increase; California followed at fifty- 
nine per cent. The three smallest increases 
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were seen in the District of Columbia, ten 
per cent; Illinois, twelve per cent; and Mis- 
souri, thirteen per cent. Most of the in- 
crease in the number of firms operating 
probably was due to postwar reconversion. 

An industrial breakdown of the number 
of firms in operation shows a relatively uni- 
form pattern, conforming with the national 
pattern. Except in mining, the three leading 
areas made the largest advances in all fields; 
the three or four regions with the smallest 
gains in the total picture also showed smaller 
gains by industrial grouping. Construction 
made the most rapid and largest increases 
throughout the nation, reflecting the postwar 
shortage in buildings and housing. Firms in 
transportation and communications and other 
public utilities showed the second largest 
relative gains, except in the Far West. The 
wholesale trade ranked third in all areas but 
the Northwest and Far West. Retail trade and 
finance displayed the smallest relative gains. 


The year beginning with the first quarter 
of 1945, when reconversion from wartime 
was at its peak, showed the highest relative 
gain in business population, with the national 
average at nine per cent. The Northwest 
and Southwest gained eleven per cent each 
and the Far West, fifteen per cent. The 
low year began in the first quarter of 1948 
with an actual decline in the number of 
firms in operation, the first decline since 
1943. The Far West lost 14,000 firms, or 
two-fifths of the national decrease. A six 
per cent gain was made under wartime re- 
strictions during 1944; 1946 reflected the 
completion of demobilization and reconver- 
sion. In 1947 began the slowdown in the 
number of new firms established. The greatest 
increase, three fourths of the total, was seen 
in the Far West, Southeast and Southwest. 

The accompanying chart shows more 
clearly the various gains by area and in- 
dustry. 





Per Cent Change in Number of Firms in Operation, March 31, 1944 to March 31, 1949, 
by Major Industry Divisions and by Regions 
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THE LAWYER 
IN THE FIELD OF LABOR 








rmO UNION MEMBERS, lawyers are 
divided into two opposing camps. There 
is the employer lawyer, the symbol of dark- 
ness and evil, who is detested far more than 
the employer whom he represents; and then 
there is the union lawyer—the labor attorney— 
a nobler character, but still a lawyer and, 
therefore, unworthy of wholehearted accept- 
ance—a sort of necessary evil required by 
the complicated labor laws of our day. 
Most union members would probably agree 
with Milton, who said of lawyers that they 
ground “their purposes, not on the prudent 
and heavenly contemplation of justice and 
equity, which was never taught them, but on 
the promising and pleasing thoughts of litigious 
terms, fat contentions and flowing fees.” 
As far as employer lawyers are concerned, 
I think that most union members would also 
agree with Harold Laski, of the British 
Labor Party, when, in his book on The 
American Democracy, published in 1948, he 
characterized our lawyers in these words: 


“Lawyers have been the guardians of im- 
mense vested interests. They have organized 
the major offensive weapons employed in 
the fight against any group, whether a trade 
union or the League of Women Voters, which 
sought to promote any kind of social legisla- 
tion. They have, indeed, built a partnership 
between themselves and big business which 
has often seemed a barrier to all social 
change. They are rarely interested in the 
law, and still more rarely in its relation to 
justice. Their business is to protect big 
business against the trade-unionist, the re- 
formers, the semi-organized farmers and even 
the general public.” 

The attitude which many union members 
have towards a lawyer who represents em- 
ployers goes back, I believe, to the era of 
labor injunctions, and joins together for a 
common hatred the lawyer who sought and 
drafted the injunction against unions and 
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the judge who granted it. Union people 
believe that in the initial, or the fighting, 
stage, when the union is battling for recogni- 
tion, it is the company lawyer who marshals 
the forces against them. They see the lawyer 
for the company, not as a high-minded 
symbol of law and legal learning, but as 
the individual who writes the speeches against 
unionism, who decides what union leaders 
should be discharged on some pretext or 
another and then stalls and litigates all 
efforts to get the key union organizers re- 
instated, until in the end the union is de- 
feated. In the stage of negotiations, when 
both sides meet across the bargaining table, 
they see the lawyer for the company as a 
stodgy, highly technical and legalistic in- 
dividual who always uses such terms as 
“management prerogative,” and “proprietary 
rights” as support for a company position 
which to the union member is merely unfair 
and unreasonable, 


To most union members it is clear that it 
must have been a lawyer who figured out 
the contention that, although an employer 
has reached an agreement with the union 
which represented his employees concern- 
ing wages, hours and working conditions, it 
could nevertheless refuse to sign any con- 
tract embodying the terms of the agreement. 
Such a position was, to unions, obviously a 
refusal to bargain collectively in good faith. 
It was a simple and basic proposition that 
employers, who were always demanding re- 
sponsibility on the part of unions, could not 
refuse to sign, and still argue that they were 
bargaining in good faith. The Supreme 
Court of the United States had no trouble 
whatever with the problem and, in 1941, in 
the. case of Heinz Company v. NLRB, 
3 Lapor Cases J 51,107, 311 U. S. 514, held 
that the requirement of bargaining col- 
lectively demanded that the agreement, 
when made, be reduced to writing and signed. 
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Similarly, union members always thought 
it self-evident that if the law required bar- 
gaining about wages and conditions of em- 
ployment, it certainly applied to discharges 
and the age at which a person’s employment 
was to be terminated. You will recall, how- 
ever, that early in 1946, Inland Steel Com- 
pany announced that employees reaching 
sixty-five would automatically be retired 
under its retirement and pension plan. The 
union protested, but the company refused to 
bargain with the union over its retirement 
and pension plan, and said this was a “manage- 
ment prerogative.” The National Labor Re- 





lations Board found that the company’s 
position was wrong and ordered it to bargain. 
The Board stated that the benefits of these 
retirement and pension plans are akin “to 
wages” and “other conditions of employ- 
ment” requiring bargaining. In an opinion 
which was unanimous on this point, the 
Court of Appeals at Chicago agreed with 
the Board on September 23, 1948. More 
recently, the Supreme Court refused to 
grant certiorari. 

It was also held in NLRB v. J. H. Allison 
Company, 14 Laxpor Cases { 64,270, 165 F. 
2d 766 (CCA-6, 1948), that individual merit 
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increases are of the type of wages or rates 
of pay which constitute a required sub- 
ject of collective bargaining. Not long ago, 
the United States Court of Appeals at Boston 
held that employee group health and ac- 
cident insurance plans are compulsory issues 
for collective bargaining. The court’s de- 
cision upheld an NLRB ruling involving 
W. W. Cross and Company. 


All of these propositions are clear and 
simple_to union members. They believe 
that such decisions represent only delay and 
litigation inspired by. foxy lawyers repre- 
senting employers, and that even the em- 
ployers themselves would agree with the 
reasonableness of the union’s position that 
these are issues for bargaining. 


Nor does the union attorney command a 
more enviable position. To his colleagues at 
the bar, he is often considered somewhat 
“politically suspicious,” and a sort of radical 
or crank. 


Since a union is a unique combination of 
a businesslike organization which is striving 
to improve the working conditions and wage 
scales of its members and an organization 
dedicated to general ideals and the over-all 
cause of the underdog, many unions tend to 
require that their lawyers be, not someone 
learned in the law, but a type of soapbox 
orator who can pep up a union meeting. 
The trend in labor circles, however, is away 
from choosing a lawyer by his leanings 
and more and more towards selection on the 
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basis of sound legal ability. Thus, Arthur 
Goldberg, who represents the CIO was an 
outstanding student at Northwestern Uni- 
versity, and the firm which he heads in 
Chicago has a well-rounded and active 
general practice. J. Albert Woll, the present 
general counsel for the AFL, was for many 
years with the Department of Justice and he 
achieved a splendid record as United States 
attorney at Chicago. 

However, for the most part, even to his 
own clients, the labor lawyer is looked upon as 
a necessary evil, to be used only as a last 
resort. Unions, in general, will call for the 
services of a lawyer only when they are in 
trouble, when they are about to be enjoined 
or when they are involved in some other 
lawsuit, but not normally for advice and 
consultation before engaging in a course of 
conduct. Unions have traditionally used legal 
services as a type of emergency surgery. 

This dislike of lawyers in industrial re- 
lations is not found only among labor unions. 
Both sides of the labor relations field seem 
to want to avoid having anything to do with 
lawyers. In an article which appeared in the 
American Bar Association Journal for July, 
1948, W. Willard Wirtz, a professor of law 


at Northwestern University, states: 


“The view is frequently expressed, by 
union and management officials alike, that 
‘lawyers always hurt labor relations more 
than they help; they just aren’t qualified by 
nature for our kind of problem’.” 
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Elimination of Legal Counsel 


Many management sources openly suggest 
that a lawyer not be used in collective 
bargaining negotiations or in any of the 
processes of industrial relations. Several 
labor contracts expressly provide that neither 
side shall be represented by an attorney in 
negotiations or in grievance procedures. 


Actually, both labor and management can 
benefit tremendously by utilizing the services 
of lawyers in the field of industrial relations. 
Most lawyers have the experience in skilled 
draftsmanship which is needed in setting 
down a collective bargaining agreement and, 
most important, they have the training and 
ability to anticipate difficulties which may 
arise in the future. In addition, they can, if 
they only want to, lend to labor and the em- 
ployer a balanced and independent judgment 
which will afford stability and maturity to 
all phases of the union-management relation- 
ship. Before he can be fully accepted and 
utilized in the labor scene, however, the 
lawyer must reshape and broaden his own 
outlook so that it will be in line with the 
needs and problems of our time. 


First of all, it is of basic importance that 
lawyers for both sides realize that labor re- 
lations are human relations, and that they 
involve all of the dynamic and spiritual 
values of life itself. To keep up with this 
moving and vital field, a lawyer must divorce 
himself from any deep affection for the 
Status quo, for the certainty of precedent, 
and for the formalism of the courtroom. 
Lawyers must realize that in all labor cases, 
unlike lawsuits which are settled in court, 
the relationship between the parties involved 
is a necessarily continuing one, and it is go- 
ing on after the pending case or dispute 
itself is over. 

In addition to giving up his courtroom 
role of an advocate, the lawyer in the field 
of labor must acknowledge frankly and com- 
pletely that this is an ever-changing and 
dynamic field. What may be a management 
right or prerogative today may well be an 
accepted term of bargaining tomorrow. The 
employer lawyer, particularly, must be will- 
ing to acknowledge the validity and wisdom 
of change, and join with representatives of 
labor in at least understanding that law 
must be adapted to life and living organisms. 


Part of the difficulty in this field lives in 
the fact that our usual legal education does 
not meet the requirements of the labor scene. 
No one can appreciate and understand the 
living and vibrant realities of a labor situa- 
tion by reading cases as we did in law school. 

A lawyer in the field of labor must, in my 
opinion, steep himself in the economics and 
history of the labor-management relation- 
ship. Whether he likes it or not, the lawyer 
for the employer must, in order to do a 
good job for his client, read trade union 
history and try to understand why unions 
are a part of our democratic system, what 
needs they fulfill and what goals they are 
striving to attain; and it cannot harm a 
lawyer for unions if he studies the problems 
of management and of production. 


More Understanding— 
Less Arbitration? 


Above all else, lawyers for both sides 
must realize and believe in the mutuality of 
interests between labor and management. 
All too often, lawyers representing employers 
have a tendency to consider the idea of 
unionism as being subversive. I am not 
aware of any fundamental disagreement be- 
tween management and organized labor con- 
cerning the desirability of our free enterprise 
system. The trade union movement in our 
country is not revolutionary and is not dedi- 
cated to an economic program of state con- 
trol or socialism. 

I can see no need for there being employer 
lawyers and union lawyers facing each other 
in opposing lines of battle. To date I know 
of no lawyers who have successfully repre- 
sented both of these interests on any large 
scale, but it should be possible, and it will 
come about, when there exists a full under- 
standing and an acceptance of the role which 
each side plays in our American economy. 


Elihu Root said in 1921: “The law is 
a public profession by which, more than 
by any other profession, the economic life 
and the government of the country are 
moulded.” Certainly, in the dynamic and 
ever-changing field of labor, lawyers can 
guide unions and management into ways 
which make possible a better world. 


[The End] 
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A DECADE OF WACE TRENDS 


By E. C. GRIFFITH 


HERE IS AN 


ECONOMIST’S 
1939-1948 PERIOD IN WAGE 


STATISTICAL LOOK AT THE 
HISTORY 





HE DECADE that ended in 1948 was 

marked by such revolutionary developments 
in labor relations that it is worthwhile to 
attempt some measurement of their effect on 
all parts of the economy. In the realm of wage 
determination, the ten-year period saw the pas- 
sage of federal minimum wage laws, the 
crystallization of policy by the National Labor 
Relations Board, the growth in size and in- 
fluence of labor unions, the wage policies 
of a nation at war and the passage of the 
Labor-Management Relations Act of 1947. 
Each of these had some influence on the 
level of wage payments in all industries. It 
is impossible to measure exactly the effect of 
any one of these developments on a specific 
trend in wages. But it is possible to ascer- 
tain their total influence on wage trends and 
on the relation between the wages of differ- 
ent industries over the decade. 


Significance of Wage Changes 


This article, therefore, will be concerned 
with the following questions: (1) Have the 
developments of the decade, 1939-1948, caused 
a significant shift in the relative wage levels 
of American industries? (2) Has the growth 
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or the influence of unions altered the rela- 
tive wage levels of American industries in a 
significant fashion? 


In the current debate on the wisdom of 
raising the minimum wage scale, the oppo- 
sition frequently points out that this type of 
legislation merely results in a proportionate 
increase of the wages of all industries. As- 
suming that this increase cannot be taken 
out of profits, it results ultimately in a cor- 
responding increase in prices, thereby leav- 
ing the beneficiaries of the law actually in 
the same position they occupied prior to the 
increase in the minimum wage. From this 
proposition a pertinent question arises: Have 
the developments of the last decade, includ- 
ing minimum wage laws, altered the relative 
positions of average hourly wage rates in 
American industries in an appreciable fashion ? 


The data on wages during the decade do 
not give as simple an answer as that given 
by those who assume that a wage change in 
an industry causes a corresponding shift 
throughout the economy. But there is some 
evidence to substantiate their claims. 


Wage Changes Tabulated 


The type of change that has occurred in 
wage relations during the past decade de- 
pends on the type of industry under consider- 
ation. Table I, appearing on the following 
page, gives the differential, expressed in 
absolute terms of cents per hour, between 
the average hourly earnings of labor in the 
respective industries and the average hourly 
earnings of labor in all industries that make 
up the durable goods category for 1939, 1945 
and 1948. 
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TABLE I 


Differential Between the Average Hourly Earnings of the Respective Industry and the 
Average Hourly Earnings of All Durable Goods Industries, 1939, 1945 and 1948 


Industry 


Iron, steel and products .. 
Electrical machinery ......... 
Machinery, except electrical . 


TN A Me ah RD RR tree al 
Transportation equipment, except auto...... 
Nonferrous metals and products ............ 
Lumber and timber basic products.......... 
Furniture and finished lumber products ..... 
Stone, clay and glass products.............. 
Source: Data calculated from 1947 and 1949 Statistical Supplement to the Survey of 





Current Business. 


Table I shows that, as measured by aver- 
age hourly earnings, the greatest change in 
an industry compared to the average for the 
durable goods group between 1939 and 1948 
was 5.5 cents per hour. The data from which 


(Cents per Hour) 

1939 1945 1948 
gains Cals 4.7 4.6 8.2 
Um es, oo 1.0 ok > 
48 Soe YY 5.4 8.6 8.7 
em eaeetachs Wilk or 23.7 20.2 23.4 
Mtn A sgl: 9.3 22.9 . "ie 
Rb MER nie png — 5 1.4 8 
ne oe pets phage — 20.3 —24.9 —25.7 
Rica t By —17.4 —20.6 —22.9 
Mee 22) Sella — 5.5 —12.5 — 7.9 


this table was constructed show that on the 
basis of average hourly earnings each of the 
industries occupied the same position among 
the durable goods industries in 1948 as it 
did in 1939. 


TABLE II 


Average Hourly Earnings in the Five Highest- and the Four Lowest-Wage Industries 
(Durable Goods Group), 1939, 1945 and 1948 


Average Hourly Earnings 


1939 
Five highest ... PY; 2: S78 
Four lowest ........ ye 466 
Difference ...... .314 





Source: See Table I. 


There was some significant movement in 
relative wages despite the fact that it was 
insufficient to alter the rank of the industries 
in the group on the basis of average hourly 
earnings. Table II gives a division of the 
industries in the durable goods group based 
on the industries paying the highest and 
the industries paying the lowest average 
hourly wages. This table shows that the 
changes occurring in the average hourly 


Per Cent Difference 


1945 1948 1939-45 1939-48 

$1.169 $1.493 49.8 91.4 
.909 1.243 95.0 166.7 
.260 .250 


earnings of labor in these industries repre- 
sented greater gains to the wage earners in 
the lowest-paying industries than to the 
higher-wage group. The difference between 
the two had narrowed by 6.4 cents during 
the decade. Laws and government policy 
would seem, therefore, to have helped the 
lower-wage group more than others in this 
industrial group when measured in absolute 
terms. 


TABLE III 


Average Hourly Earnings in Durable Goods Industries Selected on the 
Basis of Unionization, 1939, 1945 and 1948 


Wage Differences 


Average Hourly Earnings (Cents per Hour) 
1939 1945 1948 1939-45 1939-48 
Most highly unionized ; 9 ee $1.126 $1.468 355 .697 
Less well-unionized .......... .. aee 827 1,139 323 .635 
Difterénce .......... cet . <aed .299 .329 





Source: See Table I. 

Among the durable goods industries that 
are the least-unionized (with less than sixty 
per cent of the employees working under 
union agreements) are the lumber and furni- 
ture industries. A comparison is made in 
Table III between the earnings of labor in 
these industries and the average hourly earn- 
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ings of labor in three of the most highly 
unionized industries in the group (over eighty 
per cent of the employees working under 
union agreement: automobiles and parts; 
electrical machinery; nonferrous metals and 
their products). The table shows that the 
better-organized industries made a greater gain 
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measured in absolute terms of cents per hour 
than the less well-organized over the decade. 

Relations between the average hourly 
earnings of labor cannot be measured in an 
entirely satisfactory manner by reference to 


absolute differences expressed in cents per 
hour alone. The laborer is interested in (a) 
his gains relative to other groups and (b) 
his position in a given year relative to an- 
other year. 


TABLE IV 
Percentage Relation Between the Average Hourly Earnings of the Respective Industry 
and the Average Hourly Earnings of All Durable Goods Industries, 
1939, 1945 and 1948 


Industry 


gon, Steel ae WeORNCtS. ; ... sk. meses 


Electrical machinery 
Machinery, except electrical 


Ri oS acess TRS, CR RRS 
Transportation equipment, except auto...... 
Nonferrous metals and products............ 


Lumber and basic timber products. . . 
Furniture and finished lumber products 


Stone, clay and glass products.............. 





See Table I. 


One way of measuring the stability of 
average hourly earnings in an industrial 
group is to determine the extent to which 
an industry’s wage varies over time from 
the average hourly earnings of the group. 
Table IV shows these measurements. In 
only three of the industries was the differ- 
ence between the 1939 and the 1948 percent- 
age variation more than three per cent. Each 
industry occupied the same position in this 
ranking at the end of the decade that it occu- 
pied at the beginning. The relative dispersion 
of the industries from the average for the 
group was reduced from 14.1 per cent in 1939 
to nine per cent in 1948. 

The ltower-paying part of the durable goods 
group made by far the greater percentage 
gain from 1939 to 1948 and occupied a better 
position at the end of the decade relative to 
the higher wage portion of the group. 

While a review of the relative position of 
the industries with respect to average hourly 


Source: 


1939 1945 1948 
silk ilteilachitea-e: hae 106.7 104.3 105.9 
PTE: t 101.4 99.9 101.1 
bare, SY 3. CUNT, 107.8 108.1 106.2 
it OSes. 134.2 119.1 116.9 
SD SA ROE Bey ae 113.4 121.7 109.7 
Luv PONS Phe gciabes 99.2 101.3 100.5 
FOES, F068 G8 70.6 76.3 81.4 
SORE oP S 0s 74.8 80.4 83.4 

92.0 88.1 94.2 


earnings expressed in percentage leads to 
the same conclusions as those gained from 
the measurements expressed in absolute 
terms thus far, this is not true of the con- 
clusions regarding the influence of unioniza- 
tion on wage relations. On the contrary, at 
the end of the decade, the less well-organ- 
ized workers had improved their position 
relative to 1939 more than the better-organ- 
ized. Their average hourly earnings had 
increased 126 per cent compared with 90.4 
per cent for the more highly organized group. 
As a consequence, the average hourly earnings 
of the less well-organized group amounted to 
77.6 per cent of the average for the better- 
organized in 1948 compared with 65.4 per 
cent in 1939. The change in the relative 
positions of the employees bore an inverse 
relation to the degree of unionization in the 
durable goods industries. 


TABLE V 


Differential Between the Average Hourly Earnings of the Respective Industry and the 
Average Hourly Earnings of All Nondurable Goods Industries, 1939, 1945 and 1948 


Industry 


Textile mill products and fiber manufactures... 
Apparel and other finished textile products. . 
Leather and leather products............... 
Food and kindred products................. 


Tobacco manufactures 


Paper and allied products.................. 
Printing, publishing and allied products..... 
Chemieals and allied products .............. 
Products of petroleum and coal............. 
EE ee ee 


Source: See Table I. 
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(Cents per Hour) 
1939 1945 1948 
. =—17.5 —18.9 —14.5 
ee ee —10.8 — 88 —21.9 
oh wale 6 weed as —10.7 — 9.3 —17.9 
ce ie Be VE — 28 — 6.5 — 9.0 
ee eae —15.9 —18.2 — 30.8 
db sed eeu ok — 43 — 63 — 11 
> teeine sd 2 Lak 23.0 19.4 36.4 
, beats kjpet 1.3 4.3 6.2 
ay ee ere 25.8 26.4 36.8 
i  Beketiotde 11.8 17.9 15.9 
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Whereas, in the durable goods industries 
there is a high degree of stability in the 
relative positions of the industries, and the 
argument that changes in wage rates do little 
to alter the relative positions of industries 
with respect to their average hourly earn- 
ings has some basis in fact, this is far less 
true in the nondurable goods industries. 
Table V illustrates this fact. 

The greatest change in the difference be- 
tween an industry’s average hourly earnings 






























1939 
Five highest $.754 
Five lowest . 517 
Difference . .237 





Source: See Table I. 

Despite the relatively high degree of sta- 
bility in the wage relations of the durable 
goods industries some shifting was indicated, 
resulting in the narrowing of the absolute 
margin expressed in cents per hour between 
the highest- and the lowest-paid segments of 
the group. Table VI is a summary of com- 
parable data for the nondurable goods indus- 
tries. In contrast to the durable goods 
industries, there was a wider margin between 
average hourly earnings measured in abso- 


Industry 
Textile mill products and fiber manufactures 


Leather and leather products 

Food and kindred products 
Tobacco manufactures ye 
Paper and allied products . ... es 2% 
Printing, publishing and allied products 
Chemicals and allied products 
Products of petroleum and coal 
Rubber products ; 


See Table I. 





Source: 


In contrast with the condition in the dur- 
able goods industries, the percentage rela- 
tion that the average hourly earnings of an 
industry bore to the average for the non- 
durable goods group was altered greatly in 
1948 compared with 1939 (Table VII). Seven 
of the ten industries in the nondurable goods 
group showed a difference of over three per 
cent in this relation compared with three out 
of nine in the durable goods industries. 
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Apparel and other finished textile products .. 


and the average for the durable goods in- 
dustries as a whole between 1939 and 1948 
was 5.5 cents; the greatest for the nondur- 
able goods group was 14.9 cents. 

Each industry in the durable goods group 
occupied the same rank in the army of in- 
dustries measured by average hourly earn- 
ings in 1948 that it did in 1939. In contrast, 
six of the ten industries in the nondurable 
goods group shifted their positions during 
the decade. 


TABLE VI 


Average Hourly Earnings in the Five Highest- and the Five Lowest-Wage Industries 
(Nondurables), 1939, 1945 and 1948 


Percentage Change 


1945 1948 1939-45 1939-48 
$1.069 $1.491 41.7 97.1 
823 1.114 59.1 115.4 
.246 377 


lute terms of cents per hour in 1948 than 
in 1939, 

In the nondurable goods industries, the 
better-organized (those with eighty per cent 
or more of their employees under collective 
bargaining agreements) enjoyed a greater 
absolute gain measured in average hourly 
earnings from 1939 to 1948 than did the 
employees in those industries with sixty to 
seventy-nine per cent of their laborers under 
collective bargaining agreements. 


TABLE VII 


Percentage Relation Between the Average Hourly Earnings of the Respective Industry 
and the Average Hourly Earnings of All Nondurable Goods Industries, 
1939, 1945 and 1948 


1939 1945 1948 
sinetiagied Gudaggealiin 72.4 80.0 88.8 
ovale 82.9 90.6 83.1 
Mey aauahain 83.1 90.1 86.2 
pee ee eee 82.5 93.1 93.0 
Tk 74.9 80.7 76.3 
BAR =. india 93.1 93.3 99.1 
5 Ap eke dade cociebiileas 136.3 120.5 127.9 
wala BC iter Eins Steen 102.1 104.5 104.7 
oP EWES B A odacth 140.7 127.9 128.2 

118.6 118.9 112.2 


When measured in terms of the percent- 
age which its average hourly earnings bore 
to the average hourly earnings for the dur- 
able goods group in 1939 and 1948, no in- 
dustry in that group changed its position 
during the decade. By this measure, five out 
of the ten industries in the nondurable goods 
group changed position. The relative dis- 
persion of the industries from the average 
for the group was reduced from 19.5 per 
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cent in 1939 to 14.6 per cent in 1948. This 
was a smaller reduction than occurred in 
the durable goods group. 

Despite the widening in the average hourly 
earnings measured in absolute terms, the lower- 
wage half of the nondurable goods industries 
had improved its position by 1948 relative to 
1939 to a greater degree than the higher-wage 
half. Average hourly earnings for the former 
group increased over the decade 115.5 per 
cent compared with an increase of 97.7 per 
cent for the latter. 

As in the case of the durable goods in- 
dustries, the relative gains of the workers 
bore an inverse relation to the degree of 
unionization. The less well-organized group 
had increased its earnings by 1948 relative 
to 1939 to a greater extent than the better- 
organized group. 

The workers in the nondurable goods in- 
dustries enjoyed a smaller gain measured in 
cents per hour from 1939 to 1948 than em- 
ployees in the durable goods industries. But 
relative to their earnings in 1939, the non- 
durable goods industries paid their employees 
an increase in average hourly earnings ‘of 
105 per cent compared with 100 per cent for 
the durable goods group. In 1939, the av- 
erage hourly earnings of the nondurable 
goods industrial workers amounted to 91.8 
per cent of the average hourly éarnings of 
the durable goods industries workers; in 
1948, it amounted to 94.3 per cent. 


Evidence of Relative Gains 


As the nondurable goods workers are less 
well-organized than employees in the dura- 
ble goods industries, the evidence is again 
indicative of the fact that the greatest rela- 
tive gains have been made by the less well- 
organized groups during the decade despite 
the greater margin between the two, meas- 
ured in absolute terms. 

If all the industries are divided so that 
one category includes those industries which 
are most nearly the suppliers of food, cloth- 
ing and shelter, it is found that the la- 
borers in this group have made greater 
relative gains from 1939 to 1948 (117.8 per 
cent) in average hourly earnings than the 
remainder of the laborers in manufacturing 
enterprises (96.3 per cent)—this, despite the 
fact that a greater cents-per-hour differential 
separated the two groups in 1948 (34.6 cents) 
than in 1939 (23.3 cents). 


Conclusions 


From the complex and divergent trends indi- 
cated by the data some conclusions can be drawn. 


(I) There is no uniform pattern of rela- 
tions between the average hourly earnings 
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of industries that is sufficient to say, for 
example, that a minimum wage law simply 
pushes all industries up to the same relative 
position at a higher plateau. 

(a) This contention however, is valid 
for the durable goods industries. 


(b) The following proposition emerges 
from this: The more highly industry is 
organized and the higher becomes its wage 
level, the more important becomes the factor 
of relationships between industries in deter- 
mining wage levels. 


(II) Conclusions regarding the relations 
of average hourly earnings between indus- 
tries vary, depending on whether they are 
based on measurements of differences ex- 
pressed in absolute terms or in terms of 
percentage relations. 

(a) Expressed in absolute terms, the wage 
data in the durable goods industries have 
shown (1) that there is a high degree of 
stability in the relation of average hourly 
earnings among the industries in the group 
that lends support to the thesis in (I) (a) 
and (b); (2) there is a tendency for the abso- 
lute difference between the higher-wage half 
and the lower-wage half of the durable goods 
industries to be narrowed, and since the 
latter more closely approaches the category 
of consumer goods, this would seem to 
substantiate the proposition in (III) below; 
(3) there is a greater absolute difference 
between highly unionized and the less well- 
unionized industries in 1948 than in 1939. 

(b) Expressed as a relationship between 
1939 and 1948 and as a percentage relation- 
ship between each other (which is more 
indicative of economic trends than measure- 
ments in terms of absolute) the wage 
data for the industries making up the dur- 
able goods group have shown: (1) a high 
degree of stability in their relationship but 
a reduction in the dispersion of industries 
about the average for the group; (2) rela- 
tively greater gains for the workers in the 
lower-wage industries than for those in the 
higher; (3) relatively greater gains for the 
employees in the less well-unionized indus- 
tries than for those in the better-organized. 


(c) The nondurable goods industries show 
far less stability in their wage relations than 
the durable goods industries, and a greater 
divergence measured in absolute terms be- 
tween the average hourly earnings of the 
higher- and lower-wage groups and between 
the more highly organized and the less well- 
organized labor groups in 1948 than in 1939. 


(1) But, relative to 1939 and to each 
other, (a) the lower-wage industries and 
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(b) the less well-unionized had made the 
greater gains by 1948. 


(2) The nondurable goods industries showed 
a reduction in the dispersion of their average 
hourly earnings about average for the group, 
indicating a growth in stability; the reduc- 
tion was not so great, however, as that in 
the durable goods group. This indicates 
that the greater the degree of unionization 
the more stable become the relations of wage 
rates among industries (I) (b). 


(III) Labor in the industries supplying 
the necessities of food, clothing and shelter 
had made greater gains by 1948 relative to 


the remainder of American industries. This 
has important implications, for it means: 

(a) That. these goods will be priced higher, 
relative to 1939, than other goods, unless the 
labor cost can be taken out of profits (which 
are usually low in this group) or can be off- 
set by technological progress (which is usu- 
ally less in these than in other industries). 

(b) That relatively more will be spent 
on these cost-of-living items from now on 
than was spent in 1939; this will have an 
important bearing on: 

(1) Wage negotiations based on cost-of- 
living formulae, and 

(2) The amount of savings provided by 





1939 and relative to other industries than the people from their incomes. [The End] 


ee 


INJURY RATES DISPLAY SEASONAL RISE 


The work-injury-frequency rate for manufacturing industries increased 
four per cent in the third quarter of 1949. Rates for July and August rose 
slightly, but September showed a decline to the June level. This seasonal 
rise has been recorded for the past seven years. However, the 1949 rate 
was seventeen per cent below the level for the third quarter of 1948, and 
the average for the first nine months of the past year was eighteen per cent 
below the average for the first nine months of 1948. 

The Bureau of Labor Statistics estimates that in the third quarter of 1949, 
85,700 workers in manufacturing were disabled for one or more days, due to 
work injuries. The rate for the second quarter was 84,000; for the third quarter 
of 1948, it was 109,800. The wage cost was about $17 million for the 
1,714,000 man-days lost. This wage figure, however, does not represent the 
total loss, because it does not account for losses over long periods of time 
due to death, physical impairment, medical expenses and other factors. 

The most significant increases in injury rates were found in these indus- 
tries: batteries, from 7.9 injuries per million man-hours to 27.4; canning and 
preserving, from 9.2 to 19.6; and ornamental work, from 16.2 to 26.3. Other 
large increases were seen in beverages, heating equipment, leather tanning, 
apparel and accessories, and tin cans and tinware. 

Significant decreases occurred in the following: planing mills, from 39.2 
to 30.9; trimmings and fabricated textile products, 14.4 to 7.1; and general 
machine shops, 23.6 to 16.2. Large declines also were found in cutlery and 
edge tools, sugar refining, and concrete, gypsum and plaster products. 

The highest frequency of injury again was found in the lumber and 
woodworking industry. Logging registered at 83.5 injuries per million man- 
hours; sawmills, 53.8. Among other branches of manufacturing found with 
rates over thirty-five were beverages and boatbuilding. 

Lowest rates were found in the following: explosives, 1.6; synthetic 
textile fibers, 2; synthetic rubber, 3.1; and electric lamps, 3.1. Compressed 
and liquefied gases, optical and ophthalmic goods, and radios and phonographs 
also appeared on the low list. 
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President Asks Taft-Hartley Repeal 


The Ejighty-first Congress convened in 
Second Session on January 3. In his State 
of the Union message on the following day, 
President Truman made significant recom- 
mendations concerning labor. Pointing out 
that we stand on the threshold of the last 
half of the twentieth century, he predicted 
that the swift pace of events promises to 
make the next fifty years decisive in the 
history of man on this planet. The human 
race has reached a turning point. Man must 
create for the world the moral and legal 
framework which will insure that his new 
powers are used for good and not for evil. 


In the last fifty years, President Truman 
reported, the income of the average family 
has increased so greatly that its buying 
power has doubled. The average hours of 
work have declined from sixty to forty a 
week, while the hourly production of the 
average worker has tripled. Average wages 
have increased from forty-five cents an hour 
to $1.40 an hour. We work shorter hours, 
producé more and live better. 

Declaring that free collective bargaining 
must be protected and encouraged, Presi- 
dent Truman recommended that the Taft- 
Hartley Act be repealed and replaced by a 
law that is fair to all and in harmony with 
our democratic ideals. “Collective bargain- 
ing,” he stated, “is not only a fundamental 
economic freedom for labor. It is also a 
strengthening and stabilizing influence for 
our whole economy. The Taft-Hartley Act 
is punitive in purpose, one-sided in opera- 
tion and inconsistent with the practice of 
true and effective collective bargaining.” 


In addition, President Truman recom- 
mended the establishment of a labor exten- 
sion service to encourage educational activities 
in this field. He predicted that if we con- 
tinue in the spirit of cooperative adventure 
which has marked the recent years of our 
progress, we can expect further scientific 
advances, further increases in our standard 
of living and a still wider enjoyment of 
democratic freedom. 
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The recommendation of repeal of the 
Taft-Hartley Act will be welcomed in labor 
quarters. In a report by President Hayes 
of the International Association of Machin- 
ists on the 1949 results of collective bargain- 
ing by I. A. M. Lodges, Mr. Hayes declared 
that the Taft-Hartley Act had cost the 
I, A. M. members $90,000,000 during 1949. 
Members received raises amounting to 
$78,500,000 in 1949 as compared with 
$168,000,000 during 1948, a decline of al- 
most $90,000,000. Too, President W. P. 
Kennedy of the Brotherhood of Railroad 
Trainmen recently voiced dissatisfaction with 
the Taft-Hartley Act. He called for elimi- 
nation of the antagonistic, penal approach 
to vital human problems, declaring that the 
legal principles imposed upon labor by this 
act would destroy our free enterprise sys- 
tem if imposed upon employers. 


Federal Fair Employment 
Practices Bill 


It is expected that Representative Powell’s 
proposed Federal Fair Employment Practices 
Act will reach the. floors of the House and 
Senate some time this month. The bills (H. R. 
4453 and S. B. 1728) were reported favorably 
out of the committees during the last session. 
There has been growing concern for a measure 
designed to eliminate discrimination in em- 
ployment in the interest of full employment 
and full productive capacity of the nation. 
The proposed legislation seeks to prohibit 
discrimination in employment because of 
race, color, religion or national origin. Dis- 
crimination by employers or unions would 
be ‘an unlawful employment practice, pre- 
vention of which is delegated to a Commission 
authorized to issue cease-and-desist orders. 

In a report of the Fair Employment Prac- 
tices Commission, based on 4,081 complaints 
for the fiscal year 1943-1944, 80.8 per cent 
of those making complaints charged racial dis- 
crimination, of which 96.7 per cent were ne- 
groes; 8.7 per cent complained of religious 
discrimination, of which 72.7 per cent were 
Jews; 6.2 per cent charged national origin 
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discrimination, of which 71.9 per cent were 
Mexican-Americans; and 4.3 per cent charged 
discrimination against aliens. Of those 
charged with discrimination, business ac- 
counted for 69.4 per cent of the complaints, 
government 24.5 per cent of the complaints 
and labor unions 6.1 per cent of the complaints. 


Massachusetts Proposals 


The Massachusetts legislature, which con- 
vened on Janvary 4, has before it a measure 
of considerable significance — a proposed 
amendment to its Fair Employment Prac- 
tices Act which would impose a penalty for 
discrimination in employment because of 
age. This proposal reflects the current con- 
cern with provisions for economic security 
of the aged. According to current popula- 
tion trends and forecasts, the total popula- 
tion will continue to increase, but it will be 
an aging population. With the advances in 
medical science, longevity has increased 
greatly. The Department of Commerce pre- 
dicts that by 1975 there will be a population 
of 180,000,000, with some 18,000,000 persons 
over the age of sixty-five, approximately 
110,000,000 in the age group twenty to sixty- 
four, This change in the age factor of the 
population is bound to be reflected in proposals 
for broadening the base for social security and 
increasing the benefits and in proposals for 
pension plans. The Massachusetts proposal in- 
dicates that the aged will not only constitute a 
larger segment of the population, but will form 
a larger segment of the working population. 

Other labor measures before the Massa- 
chusetts legislature deal with regulating 
employment during strikes and lockouts 


(H. B. 207); peaceful persuasion and re- 
stricted use of injunctions in labor disputes 
(H. B. 785, H. B. 797, H. B. 1266, H. B. 1267 
and H. B. 1699); provision for review of 
wage orders (H. B. 793) ; prohibition of wage 
differentials based on sex (H. B..1262, 1299) ; 
and a provision that employers pay to their 
employees who are members of military 
units regular compensation for a period not 
exceeding two weeks for required military 
training (S. B..326). 


State Legislatures in Session 


The legislatures of Kentucky and Mis- 
sissippi convened in regular sessions on 
January 3, followed by the legislatures of 
Massachusetts and New York on January 4, 
the legislatures of New Jersey and South 
Carolina on January 10 and the legislature 
of Virginia on January 11. The Georgia 
legislature, which has been recessed since 
February 19, 1949, will reconvene on Jan- 
uary 16. The Maryland legislature will meet 
in a budget session on February 1, as will 
the California legislature on March 6, the 
latter limited to a period of thirty days. 
The Louisiana legislature will meet in regu- 
lar session on May 8. 

In addition to the regular sessions, the 
Texas legislature is expected to be called 
in session after January 15, and the Idaho 
legislature will commence a special session 
on February 6, to consider appropriations 
for the fiscal year and to hear a report of 
the interim committee on reorganization of 
the state government. The Missouri regular 
session adjourned on January 14. 





January: 


Gibson. 


more Hotel. 


of Adults, ILO, Geneva, Switzerland. 





| January 30—Executive Council Meeting, AFL, Miami, Florida. 


JANUARY LABOR MEETINGS 


The Labor Department announces that the following meetings are scheduled for 


December 29-January 7—110th Session of the Governing Body and the Governing 
Body Committees of the ILO, Mysore, India. 


January 5—Gompers Memorial Dinner, sponsored by the AFL, Washington, D. C. 
January 12-15—Ohio State Industrial Union Council, CIO, Cincinnati, Hotel 


January 16-28—First Asian Regional Conference, I].O, Ceylon. 
January 21-22—Oklahoma State Industrial Union Council, Oklahoma City, Bilt- 


January 23-February 3—Preparatory Technical Tripartite Conference on Training 








January, 1950 @ Labor Law Journal 














Labor Relations 





Decisions of Courts ° 


* Administrative Agencies 





N SPITE OF STRIKES and rumors of 

strikes, and notwithstanding lockouts, 
slowdowns and exchanges of harsh words, 
peace is spreading over the industrial scene, 
according to Cyrus S. Ching, Director of 
the Federal Mediation and Conciliation 
Service. Summing up his conclusions on 
the year’s events in labor relations, Mr. 
Ching said that he believes that great 
strides are being made toward labor- 
management cooperation and _ industrial 
peace. _Mr. Ching emphasized the point 
that the nation’s progress in industrial rela- 
tions ought not to be measured in terms 
of the number of strikes or man-hours of 
production lost. Most significant, he as- 
serted, was the manner in which the steel 
companies and the United Steelworkers of 
America (CIO) carried on their recent 
dispute. In contrast to the violence of 
earlier strikes, the 1949 strike was fought 
entirely with economic weapons, he pointed 
out. 

Encouraging as the prospect may be, 
however, for peaceful labor relations in the 
future, last month saw as many controversies 
as ever before the courts and the admin- 
istrative agencies. Here are some of the 
more significant developments: 


“INTERFERENCE” COVERS EVERY- 
THING . .. The cover-all provision in the 
NLRA’s unfair labor practice prohibitions 
is the ban on employer “interference, re- 
straint or coercion” of employees in their 
rights under that statute. The number 
and variety of acts which the Board has 
outlawed under this section of the NLRA 
are almost limitless. The prohibition of 
employer questioning of employees about 
unionism, discussed in last month’s JOURNAL, 
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is based on the “interference” theory; so 
is the illegality of threats of reprisal for 
union activity, and its accompanying prob- 
lem of “free speech,” also discussed last 
month. Here are a few examples of other 
types of acts which, the Board says, in- 
terfere with employee rights: 

Turning off the heat in the plant and dis- 
continuing small loans to employees were 
quite effective ways of showing that the 
employer didn’t like the union’s victory 
in an NLRB election. But a trial exam- 
iner for the Board said that the employer 
was interfering with employees’ rights, 
and he recommended that the employer 
be ordered to turn on the heat and to let 
the workers borrow a few dollars until 
pay day (J/ndianupolis Wire-Bound Box 
Company, NLRB Case No. 39-CA-32). 
“Lay that pistol down” was the NLRB’s 
theme song when it ruled that a struck em- 
ployer unlawfully interfered with employ- 
ees’ rights by assisting in procuring pistol 
licenses for supervisors and nonstriking 
employees, even though the union and the 
strikers were not aware of the employer’s 
part in procuring the licenses (Anchor Rome 
Mills, Inc., 86 NLRB, No. 119). 

Not only is an employer’s direct question- 
ing of employees about unionism unlaw- 
fui, but even a poll by secret ballot, taken 
to determine employees’ choice of a bar- 
gaining agent, violates the NLRA (Stocker 
Manufacturing Company, 86 NLRB, No. 
96). 

PROTECTION FOR ORGANIZERS... 
It’s well settled that an employer’s right 
to use his property as he sees fit is sub- 
ject to certain limitations, as far as the 
National Labor Relations Act is concerned. 
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A familiar example is the Board’s attitude 
toward “no solicitation” rules (company 
rules against soliciting union membership 
on company time or property). The Board’s 
general policy is that an employer may 
prohibit solicitation on company time, if 
he does so in good faith and not for the 
purpose of discouraging unionization, but 
he may not, without very good reasons, 
extend the rule so as to ban solicitation 
on company property during employees‘ 
free time. The Board has consistently 
held that the mere existence of a rule 
forbidding union activities on an em- 
ployer’s premises during employees’ non- 
working time raises a presumption that 
the employer is interfering with employee 
rights, in violation of the statute. Under 
Board policy, the employer may rebut the 
presumption only by showing that the 
rule is necessary in order to maintain 
plant discipline or production. Accord- 
ing to the United States Court of Appeals 
for the Seventh Circuit, the Board’s policy 
on such rules is just as valid under the 
Taft-Hartley Act as it was under the 
Wagner Act. In the case before it, that 
court said that “regardless of what Con- 
gress intended,” the evidence rules set 
out in the Taft-Hartley Act do not re- 
quire the Board to change its policy on 
“no solicitation” rules (NLRB v. LaSalle 
Steel Company, 17 Lasor Cases §[ 65,467). 
Here are some of the latest twists on the 
“no solicitation” doctrine. 


In a company-owned town, company prop- 
erty extends, of course, beyond the plant 
or office, so that even after working hours 
employees may still spend practically all 
their time on company property. In such 
circumstances, “no solicitation” rules take 
on special significance. For example, the 
only available meeting place for the union 
in one company-owned town was a hall 
owned by the company. But the company 
refused to let the union use it, although 
it was frequently used for community and 
other meetings. The NLRB said that the 
company was guilty of an unfair labor 
practice because it discriminatorily denied 
the use of the hall to the union while 
granting it to others. In its remedial 
order (modified to conform with a United 
States Supreme Court opinion), the NLRB 
directed the company to let the union use 
the hall when it was not being used by 
the organization for which it was built, 
so long as the hall remained the only suit- 
able meeting place in the community. 
Other than that, the Board carefully ex- 
plained, the company may use the prop- 
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erty in any lawful way it sees fit (Stowe 
Spinning Company, 86 NLRB, No. 104). 
In another case, a rule prohibiting solici- 
tation on company premises was invalid, 
the Board held, to the extent that it 
banned such solicitation on employees’ 
own time. But the discharge of two em- 
ployees for violating the rule by soliciting 
for the union during working hours was 
not unlawful (Rutter-Rex Manufacturing 
Company, Inc., 86 NLRB, No. 68). 


USING CONTRACT REMEDIES FIRST 


... Several years ago, the NLRB refused 
to prosecute a discriminatory-discharge 
complaint because the union which filed 
the charges had not exhausted its reme- 
dies under its contract with the employer 
by taking the discharge through the griev- 
ance procedure set up in the contract 
(Consolidated Aircraft Corporation, 47 
NLRB 694). Shortly thereafter, the Board 
did take action in a similar case, accepting 
the trial examiner’s ruling that the Board 
was not deprived of jurisdiction merely 
because discharged employees had not 
taken up their discharges under the griev- 
ance procedure provided in the contract, 
since the existence of that private right 
in no way affected the public right or the 
exclusive jurisdiction of the Board as to 
unfair labor practices (Birdsboro Steel 
Foundry, 54 NLRB 1274). Apparently, the 
Board takes the position that it can act, 
regardless of whether or not contract 
remedies are exhausted, but that it may, 
in its discretion, choose not to act in a 
particular case if it thinks that the NLRA’s 
policy of encouraging collective bargain- 
ing would best be served by requiring 
resort to contract remedies first. Period- 
ically, the Consolidated Aircraft decision is 
resurrected and cited, by trial examiners 
or parties to a case, as authority for dis- 
missing the case because contract reme- 
dies have not been pursued. The Board, 
however, seems to take a cautious view 
of the Consolidated Aircraft decision and 
to refuse to apply it to cases which vary 
in any respect from that original. case. 
Here are two of the latest examples: 


Ruling on a complaint that an employer 
had discriminatorily refused to re-employ 
strikers, an NLRB trial examiner recom- 
mended dismissing the charges, on the 
ground that the union contract contained 
strike-settlement and arbitration provisions 
which the union had by-passed. “If the 
union felt that the [employer] breached 
the contract by not rehiring the strikers,” 
the examiner declared, “it should have 
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exhausted its remedies under the contract 
before resorting to the Board.” The em- 
ployer’s failure to reinstate strikers could 
have been taken to arbitration under the 
contract, he asserted. When the case 
came before the NLRB itself, a different 
result was reached. The Board acted on 
the complaint, found that the strikers had 
been discriminatorily refused re-employ- 
ment and ordered the employer to rehire 
them. It made no mention at all of the 
Consolidated Aircraft decision or of the 
examiner’s reasoning on the issue of con- 
tract remedies. In a footnote, however, 
the Board referred to the strike-settlement 
provisions of the contract, which provided 
that the employer was to decide which 
union members it would put back to work, 
and held that the agreement was “an al- 
most complete negation” of employees’ 
rights under the NLRA and that the 
union could not thus waive the strikers’ 
reinstatement rights (Kansas Milling Com- 
pany, 86 NLRB, No. 136). 


In another case, involving the discharge 
of an employee because he refused to pay 
union dues, the employee brought charges 
of discrimination against both the em- 
ployer and the union. Rejecting a claim 
that the discharge should first have been 
prosecuted as a grievance under the pro- 
cedure. set up in the union contract, the 
Board declared that the Consolidated Air- 
craft decision did not apply to this case, 
because the circumstances were such that 
if the discharge were taken up as a griev- 
ance, both the company and the union 
would be on the same side—that is, ar- 
rayed against the interests of the employee. 
Thus, the employee would be denied the 
customary representation by the union 
and the processes of collective bargaining 
could not operate to settle the dispute. 
“Under such circumstances,” the Board 
said, “we will not require an individual 
employee to resort to the grievance pro- 
cedure of a contract as a condition to 
obtaining relief under the Act” (Combus- 
tion Engineering Company, Inc., 86 NLRB, 
No. 117). 


UNION SHOP IN BUILDING IN- 
DUSTRY .. . Union-shop elections 
under the Taft-Hartley Act present 
special problems in the building and con- 
struction industry. Short terms of em- 
ployment on construction jobs make 
elections difficult to schedule, and the 
thirty-day free period, during which the 
statute forbids discharge under a union- 
shop contract, is apt td overlap the dura- 
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THE CIO SPLIT .. 


tion of the job itself. For these reasons, 
both the NLRB General Counsel and 
representatives of several contractors’ 
associations have asked the Board to 
waive union-shop elections in the building 
and construction industry. The building 
trades unions have also protested present 
election requirements. The NLRB Gen- 
eral Counsel has submitted to the Board 
a proposed policy under which unfair 
labor practice charges will not be prose- 
cuted if based on union-security arrange- 
ments in those sections of the building 
and construction industry in which no 
administrative machinery has been set 
up for holding union-shop elections. 
Under the Taft-Hartley Act, the General 
Counsel has final authority on issuance 
of complaints in unfair labor practice 
cases; his refusal to issue a complaint is 
not subject to review by the Board itself. 


A group of building contractors failed in 
their attempt to get a federal court ruling 
on whether or not union contracts in their 
industry were subject to the Taft-Hartley 
Act. The court refused to render a deci- 
sion under the Declaratory Judgments 
Act, on the ground that the real aim of 
the suit was to prevent unfair labor prac- 
tices, which are the primary concern of 
the NLRB (California Association of Em- 
ployers v. Building and Construction Trades 
Council, 17 Lapor Cases J 65,444 (CA-9)). 


DUES-PAYERS KEEP JOBS ... If 


employees in a union shop offer to pay 
union dues and initiation fees, they are 
protected from discharge under a union- 
shop contract, the NLRB has declared, 
even if they refuse to attend union meet- 
ings and to take on the obligations of 
union membership. Only if they fail to 
pay dues and fees does the Taft-Hartley 
Act permit them to be discharged under 
a union-security contract, the Board ruled 
(Union Starch and Refining Company, 87 
NLRB, No. 137). 


Many locals af- 
filiated with international unions which 
were expelled by the CIO at its last 
convention are themselves split on the 
question of seceding from their interna- 
tionals. In some cases—for example, 
locals affiliated with the United Electrical 
Workers, an expelled international— 
members are divided on the question of 
staying with the UE or joining the CIO’s 
newly-formed International Union of 
Electrical Workers. The National Labor 
Relations Board has announced that it 
will hear evidence of the CIO split in 
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cases in which the IUE asks new NLRB 
elections in plants where the UE holds 
unexpired contracts. Meanwhile, several 
court cases, summarized below, have 
arisen out of the controversy. 

Two decisions, both by branches of the 
New York Supreme Court, seem to be 
directly contradictory on the question of 
whether a local union remains bound by 
its national union’s constitution after the 
national has been expelled by the CIO. 
In both cases, a majority of the members 
of certain locals of the UE had voted 
to withdraw from the UE after that union 
was expelled from the CIO. Members 
who opposed withdrawal sought to pre- 
vent the secessionists from controlling 
union funds. It was argued that the UE’s 
constitution forbids disaffiliation of a local 
if seven or more members oppose the 
move; it also requires seceding locals to 
turn over union funds to the UE for a 
certain period. In one of the cases, the 
New York County branch of the court 
refused to interfere with the secessionists’ 
control of the funds—although more than 
seven members of the local had opposed 
disaffiliation—on the ground that the local 
was no longer bound by its national’s 
constitution after the national had been 
expelled from the CIO. Continued af- 
filiation with the CIO was a necessary 
condition, the court declared, to make 
binding the contract created between the 
local and the national by their respective 
constitutions (Clark v. Fitzgerald, 17 Lasor 
Cases { 65,454). Just the opposite result 
was reached by the New York Supreme 
Court of Erie County; that court re- 
strained secessionists from disposing of 
union funds, apparently on the ground 
that they had no right to do so under 
the UE constitution. In this case, the 
secessionists did not oppose the requested 
injunction concerning control of the 
funds; hence, there was little discussion 
of the merits of the case. In its order, 
the court also directed the employer to 
put the money collected from dues check- 
off into a special fund (UE v. Kwiecien, 
17 LaBor Cases §[ 65,462). 


A New Jersey court, faced with substan- 
tially the same facts as outlined above, 
followed the decision of the New York 
County branch of the New York Supreme 
Court and ruled that a UE local was re- 
lieved of the restrictions on disaffiliation 
contained in the UE constitution, by rea- 
son of the expulsion of the UE from the 
CIO (Duris v. Iozzi, 17 Lapor Cases 
7 65,481 (N. J. Super. Ct.)). 
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An Ohio case involved another “control- 
of-union-funds” dispute. Here. the court 
refused to enjoin control of local union 
assets by officers representing a seceding 
majority, on the ground that the disaffilia- 
tion was properly accomplished. How- 
ever, the court added that no restraining 
order would have been allowed, even if 
the disaffiliation were invalid, because the 
local officers were bonded and there was 
thus an adequate remedy at law (in an 
action on the bond) for any improper 
use they might make of union funds 
(UE, Local 755 v. Kraft, 17 Laspor Cases 
7 65,452, (Ohio, Comm, PI, Ct.)). 


In a federal case, a district court ruled 
that it could not grant an injunction in a 
dispute between rival factions of a UE 
local because the controversy over which 
group had bargaining rights—the UE or 
the new IUE—was a “labor dispute” 
within the meaning of the Norris-LaGuardia 
Act. The same court also stated that 
Section 301 of the Taft-Hartley Act, 
which permits damage suits against 
unions, does not authorize injunctions in 
“labor disputes” (Duris v. Phelps Dodge 
Copper Products Corporation, 17 Lazsor 
CasEs § 65,453 (DC N. J.)). 


In another case, a federal court restrained 
the new International Union of Electrical 
Workers from using the name of the 
C1IO-expelled union—United Electrical 
Workers—and from using the abbrevia- 
tions “UE” or “UE-CIO”, and also from 
using insignia, labels and other devices 
now used by the expelled union. How- 
ever, the new union was not restrained 
from using its own name or the abbrevia- 
tions “IUE” or “IUE-CIO” (Fitzgerald 
v. Block, 17 Laspor Cases § 65,477 (DC 
Pa.)). 


“PROTEST” PICKETING ... “Protest” 


picketing by one union at a pier where 
members of another union were working 
at a lower wage scale was not an illegal 
“jurisdictional” dispute, the NLRB de- 
cided. The Taft-Hartley ban on jurisdic- 
tional disputes is concerned only with 
disputes over the assignment of work, 
the Board explained. In this case, the 
dispute was centered on the wage issue 
(Ship Scaling Contractors Association, 87 
NLRB, No. 14). 


TIGHTER RULES ON NON-COM- 


MUNIST OATHS... After more than 
two years of accepting at face value the 
reports and non-Communist affidavits 
filed by wnions‘and their officers, the 
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National Labor Relations Board has 
decided that it will no longer take with- 
out question unions’ affidavits listing their 
officers. From now on, the Board has 
announced, it will investigate cases in 
which it suspects that a union has avoided 
calling a particular position an “office” 
in order to evade the requirement of a 
non-Communist affidavit by the person 
holding the position. After investigation, 
the Board may require non-Communist 
affidavits from others than those listed 
by the union as “officers.” Not affected 
by the Board’s new policy are the non- 
Communist affidavits themselves; any 
question as to the truth of an individual 
officer’s non-Communist oath will still be 
referred to the Department of Justice, 
the Board explained. The importance of 
the affidavits stems from the fact that a 
union is barred from using NLRB 
processes, either in elections or in unfair 
labor practices, until it has submitted a 
list of the offices named in its constitu- 
tion and a non-Cormmunist affidvait from 
each person holding an office (NLRB 
Rules and Regulations, Section 102.13). 


STRIKE THREAT AGAINST EM- 
PLOYEE .. . A union’s threat to 
strike in order to force an individual em- 
ployee to take part in union activities was 
outlawed by the NLRB as illegal “re- 
straint and coercion,” as well as discrimi- 
nation. The ruling was made after the 
union threatened to strike to compel an 
employer to discharge an employee who 
had crossed the wnion’s picket line at 
another plant (Clara-Val Packing Com- 
pany, 87 NLRB, No.. 120). 


BOYCOTT BAN NARROWED ... For 
one reason or another, several unions 
faced with secondary-boycott charges 
escaped NLRB censure last month, Here 
are some of the latest rulings: 

Primary blacklisting, like primary picket- 
ing, is not a violation of the Taft-Hartley 
Act, the NLRB has declared. Since a 
union commits no unfair practice in 
picketing at the site of an employer with 
whom it is directly in dispute, the Board 
reasoned, it likewise commits no unfair 
practice if it blacklists that employer— 
even though such action causes other 
persons to stop doing business with him 
(Grauman Company, 87 NLRB, No. 136). 
Boycott pressure in the form of “hot 
cargo” designations and refusal to do 
struck work does not violate the Taft- 
Hartley Act, according to the NLRB, if 
the boycotted employers have consented 
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to such pressure by signing a joint agree- 
ment giving the union the right to refuse 
to handle the goods of any employer in- 
volved in a labor dispute. The Board 
justified its ruling on the ground that the 
statute forbids strike pressure to force an 
employer to stop doing business with 
others, but it does not ban such pres- 
sure when the employer has, in effect, 
consented in advance to be boycotted 
(Rabouin, d. b. a. Conway's Express, 87 
NLRB, No. 130). 


In a dispute between a trucking company 
and its drivers, the trucks themselves are 
the site of the dispute, at least where the 
company’s terminal is in one city and its 
customers in another, the NLRB said. 
Therefore, striking drivers could lawfully 
follow the trucks to the premises of the 
company’s customers and picket them 
there without running afoul of Taft- 
Hartley’s secondary-boycott ban. When 
the company involved moved its terminal 
from New York City to Slackwood, New 
Jersey, there was no other place in New 
York City, except the premises of the 
company’s customers, where the union 
could give adequate notice to the public 
of its dispute with the company. The 
lawful picketing is limited, however, to 
the trucks themselves; picketing extend- 
ing around the customer’s premises is not 
protected, the Board emphasized (Schultz 
Refrigerated Service, Inc., 87 NLRB, 
No, 82). 

In the first official ruling on Taft- 
Hartley’s clause protecting a refusal to 
cross picket lines, an NLRB trial ex- 
aminer ruled that the clause was designed 
to protect unions, rather than individual 
employees, and that it legalized union 
action (whether picketing or other ap- 
peals) taken to persuade employees of 
other employers not to enter a struck 
plant. Except for the protective clause 
(which was put into the statute as a 
proviso to Section 8 (b), the section deal- 
ing with union unfair labor practices), 
such action might be considered as violat- 
ing the statute’s secondary-boycott ban. 
The examiner decided that “inducing and 
encouraging” employees of another com- 
pany to refuse to perform work (such as 
unloading) at the premises of the primary 
employer was lawful, although inducing 
and encouraging such employees to re- 
fuse to work elsewhere (on their own 
company’s premises, for example) would 
be unlawful if done for boycott purposes 
(Interborough News Company, NLRB 
Case No. 2-CC-103). 
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A boycott against a contractor erecting 
a school building was held to be outside 
the scope of Taft-Hartley’s boycott ban 
because the board of education which 
awarded the contract was a “political sub- 
division” and therefore beyond the reach 
of the T-H law, which excludes state or 
political subdivisions from its coverage 


(Al J. Schneider, 87 NLRB, No. 18). 


Secondary boycott charges against a farm 
workers’ union were dismissed by the 
NLRB on the ground that the union was 
not a “labor organization” within the 
meaning of the Taft-Hartley Act and 
therefore could not be prosecuted for un- 
fair labor practices. The union was held 
not to be a “labor organization” under 
the NLRA’s definition because it had no 
members other than agricultural laborers, 
who are not covered by the statute 
(Di Giorgio Wine Company, 87 NLRB, 
No. 125). 


Picketing a boom company which trans- 
ported logs for a lumber company did not 
involve unlawful secondary pressure by 
unions on strike against the lumber com- 
pany, the Board ruled, because the boom 
company was too closely allied to the 
lumber company to be “a neutral or 
wholly unconcerned” employer such as 
Taft-Hartley’s boycott ban was designed 
to protect. The companies were engaged 
in a “straight-line operation” whereby 
the lumber company cut the logs, the 
boom company transported the logs down 
the river and the lumber company sawed 
them into lumber at the mill. In addi- 
tion to the integration of their activities, 
the companies were also closely allied in 
ownership and management (/rwin-Lyons 


Lumber Company, 87 NLRB, No. 9). 


“RIGHT-TO-WORK” ACT UPHELD 


. The so-called “right-to-work” stat- 
ute under which Arkansas, in effect, for- 
bids the use of force or violence to prevent 
non-strikers from working, and which 
also bans assembling for that purpose 
near any place where a labor dispute 
exists, was held constitutional by the 
United States Supreme Court. Over- 
ruling contentions that the statute invaded 
constitutional rights of free speech and 
assembly, the court explained that the 
statute did not outlaw peaceful assembly 
or expression of dpinion but merely 
banned violent action, as well as assem- 
blages for the purpose of engaging in 
violence (Cole v. State, 17 Lapor CASES 
{ 65,446). 


318 





BARGAINING ON MEAL PRICES... 


The price of meals in company-operated 
dining rooms is an appropriate subject of 
collective bargaining if the dining rooms 
are the only eating places readily ac- 
cessible to some of the employees, a 
majority of the NLRB ruled, ordering an 
operator of a sawmill and logging camp 
to bargain with the employees’ union 
representative on such matter. The 
operator was also ordered to refrain from 
making any changes in the price of 
meals without first consulting with the 
union (Weyerhaeuser Timber Company, 87 
NLRB, No. 123). 


RAILROAD BOARD DECIDES ...A 


discharged railway employee who volun- 
tarily submitted his dispute with the rail- 
road over the discharge to the National 
Railroad Adjustment Board was barred 
from bringing suit in a federal court to 
compel reinstatement and to recover lost 
earnings after the NRAB had decided the 
case against him. Since the employee had 
chosen to take the dispute to the NRAB, 
he was bound by the Board’s decision, 
the court held. In such cases, a decision 
of the Board is final, except insofar as 
it contains a money award (He-oc v. Pull- 
man Company, 17 Lapor CAsEs { 65,449 
(DC Wash.)). 


Although the Railway Labor Act does 
not specifically provide for reinstatement 
and back pay when employees are dis- 
charged for union activity, nevertheless 
the National Railroad Adjustment Board 
has implied authority to grant such relief 
to a railroad employee who brings his 
discharge to the ‘Board as a grievance 
(Odom v. Thompson, 17 Laxsor CASES 
{ 65,473 (DC Ala.)). 


NO CRAFT UNITS IN LUMBER IN- 


DUSTRY .. . In general, no separate 
bargaining units of craftsmen will be ap- 
proved for the lumber industry, the 
NLRB announced, reversing an earlier 
ruling. Production and maintenance work 
in that industry is so extensively inte- 
grated, the Board explained, and in- 
dustrial bargaining is so well established 
there, that separate craft units would not 
be appropriate. Earlier, the Board had 
made a similar decision regarding the 
basic steel industry (National Tube Com- 
pany, 76 NLRB 1199), finding that it, too, 
was so integrated that craft units would 
be inappropriate (Weyerhaeuser Timber 
Company, 87 NLRB, No. 106). 
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LONGER WORKWEEK ORDERED 
. . . Finding that an employer had re- 
duced the workweek from forty-five to 
forty hours immediately after the union 
won an election, an NLRB trial examiner 
recommended that the employer be re- 
quired to restore the longer workweek. 
The reduction was made, he ruled, because 
of employees’ union activity. Payment of 
the wages lost as a result of the reduc- 
tion in hours would not, standing alone, 
adequately remedy the employer’s unlaw- 
ful conduct, the examiner found. How- 
ever, he made it clear that the company 
might, in the future, lawfully establish 
any workweek it chose, provided there 
was no violation of the NLRA (Westing- 
house Pacific Coast Brake Company, NLRB 
Case No. 20-CA-163). 


JOBS FOR VETS ... The age of a 
veteran makes no difference in determin- 
ing his re-employment rights under the 
Selective Training and Service Act. A 
position filled by a veteran before his 
entry into the Navy was held not to be a 
temporary one merely because he was a 
minor and was employed under an em- 
ployment certificate required by state law. 
Nor did it matter that the minor had 
described himself as an “apprentice tool- 
maker” in his original application for 
employment, because the record showed 
that he had a background of tool experi- 
ence and that during his service in the 
Navy his position was filled by a skilled 
machine operator (Smith v. Lestershire 
Spool and Manufacturing Company, 17 
LaBor Cases § 65,448 (DC N. Y.)). 


A veteran who had worked only four 
months at the time he entered the armed 
forces had no right to seniority as of the 
time of his original employment, said a 
federal court, because the union contract 
withheld seniority rights from proba- 
tionary employees until they had worked 
for six months. Withdrawing a prior 
opinion (16 LaBor Cases { 64,924) in 
which a different view had been ex- 
pressed, the court took the position that 
the contract was controlling and that 
under its terms the veteran “never got 
on the ‘seniority escalator’” (Meredith v. 
Swift and Company, 17 Lapor CASES 
7 65,450 (DC SD-N. Y.)). 


UNIONIZING THE BOSS... In try- 
ing to induce a working owner of a barber 
shop to join the union, the union had no 
right to remove the barber’s “Union 
Shop” card from his place of business, an 
Ohio court ruled, when the barber had 


Labor Relations 


“FRONT” 


lived up to the union’s rules governing 
conditions of employment and had no 
reason to suppose that he would ever be 
required to join the union (Foutts v. 
Journeymen Barbers, 17 Lapor CASES 
{ 65,459 (Ohio, Comm. PI. Ct.)). 


CONNECTION WITH COMMERCE 


- - Before the NLRB can act in any 
case, it must make sure that the opera- 
tions of the employer involved are some- 
how connected with commerce. A com- 
pany operating a Class IV radio station, 
broadcasting over a local channel under 
a license issued by the Federal Com- 
munications Commission, was held sub- 
ject to the Taft-Hartley Act, even though 
it was not affiliated with any national net- 
work or hook-up (Veteran’s Broadcasting 
Company, 87 NLRB, No. 33). 

In some cases, even though the Board 
can act, it may decide not to, on the 
ground that a labor dispute in the com- 
pany involved would have so little effect 
on commerce that it would not be worth- 
while for the Board to step in. Along 
these lines, a complaint involving em- 
ployers operating a retail food market, 
cafe and watermelon stand, practically 
all of whose purchases and sales were 
made within the state, was dismissed on 
the ground that the effect of the em- 
ployers’ operations on commerce was re- 
mote (Millage, d. b. a. Betty and Bert’s 
Market, 87 NLRB, No. 42). 
Reversing an earlier ruling, the Board in 
a three-to-two decision found that an 
association of dry-cleaning and launder- 
ing businesses was subject to the act 
because of members’ services to six com- 
mercial customers over whom the Board 
had also taken jurisdiction. The dissent- 
ing minority complained, “It is difficult 
to think of any occupation which does 
more spontaneously satisfy the concept of 
an essentially local business than that of 
washing the community’s dirty linen 
In view of the fact that most of 
the services for industrial concerns are 
performed by only four member laundries 
out of 42 members of the employer asso- 
ciation, and 93 per cent of all business is 
admittedly wholly local in character, it 
seems to us that our majority colleagues 
are using a very small and tenuous tail 
to wag a very large and essentially local 
dog” (Indianapolis Cleaners and Launderers 


Club, 87 NLRB, No. 75). 


FOR NONCOMPLYING 
UNION An “independent” local 
union which had disaffiliated from a non- 
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complying international in order to 
comply with Taft-Hartley’s filing require- 
ments and take part in an NLRB repre- 
sentation election was denied a place on 
the ballot, on the ground that the “inde- 
pendent” was actually “fronting” for the 
noncomplying international. In ruling 
the local off the ballot, the Board decided 
that the disaffiliation of the local and its 
reconstitution as an “independent” union 
were “a matter of form rather than of 
substance,” inasmuch as the president of 
the international had urged the local to 
withdraw and to comply with Taft- 
Hartley’s filing requirements, pledging 
the “full moral and financial support” of 
the international. After disaffiliation, the 
local kept the same officers and members 
of the executive board as it had had 
before, and the international continued to 
give it advice and assistance, including 
financial aid (Tanners Association of Ful- 
ton County, Inc., 87 NLRB, No. 47). 


SUPERVISORS—THEN AND NOW 


. - The Taft-Hartley Act specifically 
bars supervisors from the _ protection 
which it gives to “employees.” Under the 
Wagner Act, however, supervisors were 
included in that protection; they could 
not lawfully be discharged for organiz- 
ing and acting as a group in labor matters, 
nor could they be questioned or threatened 
concerning their union sympathies. Some 
charges of unfair labor practices toward 
supervisors, brought under the Wagner 
Act, are just being decided by the NLRB. 
In such cases, of course, the Board applies 
Wagner Act rules in passing on the 
charges. Thus, in a case where foremen 
struck in protest against being required 
to do production work during a produc- 
tion workers’ strike, the employer violated 
the Wagner Act when he discharged the 
foremen’s strike leaders for the part they 
played in the strike (E. A, Laboratories, 
Inc., 87 NLRB, No. 38). 

Disputes as te whether certain workers 
are “supervisors” or “employees” cannot 
be settled conclusively by union-employer 
agreement; final decision is up to the 
NLRB. Most frequently, these disputes 
arise when the Board is deciding on the 
composition of a bargaining unit and 
someone argues that certain workers 
should not be included because they are 
“supervisors.” In a case of this kind, a 
question came up about former super- 
visors—individuals who had been super- 
visors before the size of their departments 
was cut down by a layoff. The Board 
decided to include them in the bargaining 


320 





unit, reasoning that there was little chance 
of their departments’ being enlarged 
(Gellman Manufacturing Company, 87 
NLRB, No. 41). 


DUAL-UNIONISM DISCHARGES ... 


One of the NLRB’s firmly entrenched 
principles under the Wagner Act—that 
employees under a wunion-security con- 
tract have a right to agitate, at appropriate 
times, for a new union without losing 
their jobs—was struck down by the 
United States Supreme Court, which 
labeled the doctrine as contrary to the 
plain wording of the Wagner Act. The 
Board had justified its policy (known as 
the Rutland Court doctrine, from a case 
of the same name (44 NLRB 587)) on the 
ground that it would be contrary to the 
spirit of the act to shackle employees in- 
definitely with the same union as bargain- 
ing agent merely because that union had 
managed to get a closed-shop contract. 
Therefore, the Board argued, if employees 
start a campaign to oust the union in 
favor of a rival organization, and if they 
carry on the campaign at an appropriate 
time (toward the end of the contract term, 
for example), then if the union expels 
them for their part in the carnpaign, and 
if the employer knows why they have 
been expelled, the employer has no right 
to discharge them under the union-secur- 
ity provisions of the contract. In refus- 
ing to follow the Rutland Court theory, 
the Supreme Court pointed out that the 
Wagner Act clearly permitted discrimina- 
tion under a closed-shop contract, with 
no exceptions for so-called “dual-unionism” 
discharges. Although the Rutland Court 
doctrine has no application under the 
Taft-Hartley Act, since that statute out- 
laws the closed shop and prohibits union- 
security discharges for any reason other 
than nonpayment of dues and fees, never- 
theless there are still many cases which 
were brought under the Wagner Act, and 
which are still awaiting NLRB decision, 
in which that doctrine would undoubtedly 
have been applied were it not for the 
Supreme Court's action (Colgate-Palmolive- 
Peet Company, 17 Lanor Cases § 65,445). 


TAKING SIDES IN UNION RIVALRY 


- An employer who preferred one 
union over another had a right to say so, 
a federal appeals court ruled, but he vio- 
lated the Taft-Hartley Act when he aided 
his favorite union on company time and 
property and refused to bargain with the 
union he disliked after that union had 
won an election (NLRB v. O’Keefe, 17 
Lapor CASES § 65,466 (CA-9)). 
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Big Doings on January 25 


Things are going to pop in the wage and 
hour field on the twenty-fifth of this month. 
That is the day the Fair Labor Standards 
Amendments of 1949 make their debut 
—amendments representing the first head- 
to-toe change in the federal wage-hour 
law since its inception over eleven years ago. 
Vying also for attention on that day will be 
the new “white collar” regulations—regula- 
tions which determine whether “white collar” 
workers get the nod-sign for purposes of ex- 
emption from the FLSA minimum-wage and 
overtime-pay directives. At the same time, re- 
vised FLSA child-labor regulations will bid 
for the spotlight; this revision richochets from 
the increased protection offered by the 1949 
amendments to young workers. A fourth 
rival can be expected to put in a stage ap- 
pearance as the big affair gets under way— 
redetermined Walsh-Healey wage rates to 
effect an over-ail raise to seventy-five cents 
an hour in minimum wages that must be 
paid on government contract jobs. 

We are going to limn a panorama of these 
four metamorphoses that are on the verge 
of entering the wage-hour scene. These 
statutory and administrative alterations are 
diffused over the entire wage-hour landscape ; 
there are very few employers or employees who 
will not be affected by one or another of 
them. You can refer to the November issue 
of the Journat for detailed surveys of the 
FLSA amendments and of the proposed 
revision of the “white collar” regulations 
which has been substantially adopted as the 
final form. 


FLSA amendments.— The Fair Labor 
Standards Amendments of 1949 in reality 
are a rewrite of the Fair Labor Standards 
Act. It is paradoxical to call them “amend- 
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ments,” since they make some change in 
every major subject encompassed by the 
act: coverage, minimum wages, overtime 
pay, exemptions, child labor restrictions and 
collection of wages. 


Coverage—Some fringe production work- 
ers will be withdrawn from the protection 
of the FLSA after January 25 because their 
occupations will not be “closely related and 
directly essential” to the production of goods 
for interstate commerce, as required by the 
1949 amendments. Occupations “necessary” 
to such production came within the realm 
of the original version of the federal wage- 
hour law. In rephrasing this coverage defi- 
nition, the 1949 legislators intended fringe 
work to have a closer tie-in to production 
than had been required under administrative 
and judicial interpretations of the original 
terminology. “Closely related” and “directly 
essential” being elusive terms, a host of 
court decisions are due to follow in the slip- 
stream of this reworded coverage provision. 
Matters are going to be catch-as-catch-can 
until some definite guides are formulated. 


Minimum wages.—The change in the mini- 
mum wage provision of the FLSA is a simple 
one that will cause no trouble except where 
employers’ pocketbooks are concerned. After 
the twenty-fifth of this month, each and 
every employee engaged in interstate activi- 
ties, who is not exempt from the statute, 
will have to be paid at least seventy-five 
cents an hour. 


Overtime pay—A lengthy and particular- 
ized section has been incorporated into the 
FLSA to facilitate computation of employees’ 
overtime pay. This section specifies what 
payments may be excluded from regular 
earnings when figuring the hourly regular 
rate. What could or could not be excluded 
heretofore was a hit-and-miss proposition, 
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depending upon the views of the Administra- 
tor and the courts. Now a fixed, statutory 
standard is available. 


Exemptions—The exemption applicable to 
retail and service establishments has been 
broadened by basing the requisites on sales 
made within the state rather than in intra- 
state commerce; by permitting the establish- 
ments to manufacture the goods they sell 
and by specifically exempting laundries and 
dry cleaners. Other exemptions given wider 
scope by the 1949 amendments include local 
newspapers, small telephone exchanges and 
processing of buttermilk. Exemptions ex- 
tending to fish canning and air carriers have 
been narrowed. New exemptions have been 
added for newsboys, telegraph agencies, 
small-scale forestry operations, buyers of 
poultry and dairy products, non-profit irriga- 
tion systems and taxicab operators. 


Collection of wages—Employees always had 
the right under the FLSA to sue for wages 
due, plus an equal amount as liquidated dam- 
ages. Now, two other procedures are avail- 
able for collection of wages: (1) supervision 
of payments by the Administrator and (2) 
suits by the Administrator. However, liqui- 
dated damages are not recoverable under 
these two new procedures. 


New “white collar” regulations. — The 
“white collar” regulations governing the ex- 
emption of “white collar” workers—executive, 
administrative and professional employees, 
employees engaged in local retailing and out- 
side salesmen—from the wage requisites of 
the FLSA have been completely renovated, 
to take effect on January 25. 


Salary raises—The most important aspect 
of the new regulations is a raise in the sala- 
ries of executive, administrative and profes- 
sional employees. Executives will have to 
be paid a minimum of $55 a week after the 
twenty-fifth of the month, in contrast to the 
former minimum of $30; administrative and 
professional employees will be entitled to 
$75 a week, whereas $200 a month was 
sufficient in the past. But if any of these 
employees are paid $100 weekly, their em- 
ployers may take advantage of a streamlined 
exemption test. 


Primary duties—Administrative employees 
will be charged with the primary duty of 
performing office or nonmanual field work 
relating to management policies or general 
business operations; professional employees 
with primary duties of a scientific or creative 
nature. Executive employees have always 
been charged primarily with the manage- 
ment of an enterprise or one of its depart- 
ments or subdivisions. 
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Nonexempt work limitation—The twenty 
per cent nonexempt work tolerance permit- 
ted executive, administrative and professional 
employees will be based on hours worked 
by themselves instead of on the hours worked 
by nonexempt employees, as was formerly 
the rule with respect to executive and pro- 
fessional employees, no leeway having been 
available for administrative employees. How- 
ever, the old basis will still pertain to em- 
ployees engaged in retail and outside selling. 


Indicia of local sales—Sales made by em- 
ployees engaged in local retailing will no 
longer be judged on the basis of “intrastate 
commerce”; if made “within the state” where 
their employers are located, they will meet 
with the approval of the new regulations. 


Scope of outside sales—The revised “white 
collar” regulations permit outside salesmen 
to sell either goods or services. Formerly, 
this sales category was limited to goods only. 


Revised child labor restrictions.—Follow- 
ing in the wake of the refurbishment given 
child labor restrictions by the 1949 FLSA 
amendments, are the remade administrative 
child labor regulations, scheduled to become 
operative on the twenty-fifth of this month. 


FLSA amendments—Five clauses in the 
1949 amendments affect the employment of 
children: 


(1) Employment of children in commerce 
or the production of goods for commerce is 
directly prohibited. This is the outstanding 
child labor change. Antecedent to the effec- 
tiveness of the 1949 amendments, unlawful 
child labor was restrained only indirectly by 
prohibiting the shipment of goods produced 
in plants where such labor took place. 


(2) Children working in agriculture may 
not be employed during school hours. The 
pre-amended FLSA permitted such work at 
any time that the child was not legally re- 
quired to attend school—a restriction which 
did not have the desired effect because some 
schools excused attendance so children could 
work on farms. 


(3) Parental employment of children un- 
der eighteen years of age in hazardous occupa- 
tions will be prohibited in the future, thereby 
eliminating the former vagary permitting 
such employment up to sixteen years of 
age, but prohibiting it between the ages of 
sixteen and eighteen. 


(4) Children may be employed as news- 
boys after January 25, free of any FLSA 
restrictions. This is a brand new exemption. 

(5) In the future, child actors may be 
employed in radio or television productions, 
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in addition to movies and theatricals, as 
previously allowed. This provision is in 
keeping with the progress made in entertain- 
ment fields during the decade since the 
FLSA was first enacted. 


Proposed administrative regulations. — The 
Secretary of Labor proposes, as of January 
25, to revise the FLSA child labor regula- 
tions to bring them in conformity with the 
amended statute. The 16-year-minimum age 
restriction would thereby be extended to 
occupations in transportation, communica- 
tions, public utilities, warehousing, storage 
and construction industries, with allowances 
for the employment of children fourteen and 
fifteen years of age in office and sales work 
outside of school hours. Working hours 
during the period of school sessions would 
be limited to three hours daily and eighteen 
hours weekly; when school is not in session, 
to eight hours daily and forty hours weekly. 
Night employment between seven p.m. and 
seven a.m. would be banned. 


Minimum wages on government contracts. 
—The Secretary of Labor is in the process 
of amending all wage orders issued under 
the Walsh-Healey Act—the statute applica- 
ble to government manufacture or supply 
contracts for more than $10,000—to com- 
mand the payment of minimum wages of 
seventy-five cents an hour on government 
contracts awarded after January 25. Con- 
tracts given out prior to that date will not 
be affected, the Secretary has stated. Wage 
redeterminations will be made for thirty-six 
industries which are now permitted to pay 
rates ranging from forty to seventy cents 
an hour. Employment of apprentices at sub- 
minimum rates will still be permissible under 
the amended wage orders. 


New FLSA Poster Available 


Hot off the press is a new Wage and Hour 
Division poster reflecting the fact that the 
federal minnimum wage will be seventy-five 
cents an hour after January 25. The Admin- 
istrator’s record-keeping regulations make it 
mandatory that this poster be displayed in 
a conspicuous place in all establishments 
which employ workers covered by the Fair 
Labor Standards Act. Effective enforcement 
of the FLSA, the Administrator has found, 
depends to a great extent upon employees 
being apprized of their rights under the fed- 
eral wage-hour law. 
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Get Apprentices Under the Wire 


Employers who pay apprentice rates rang- 
ing from forty to seventy-five cents an hour 
will be interested to know that the apprentice 
regulations under the Fair Labor Standards 
Act have been relaxed until January 25 in 
view of the imminent raise in the federal 
minimum rate. Pay at forty cents an hour 
satisfies the FLSA minimum wage mandate 
at present, but when the 1949 amendments 
take effect. rates lower than seventy-five 
cents an hour will be less than the minimum 
that will be required as of that date. 

The FLSA has heretofore sanctioned the 
employment of apprentices at sub-minimum 
rates. However, two conditions have been 
imposed: (1) the apprenticeship agreement 
must have been approved by either a state 
or the federal apprenticeship committee and 
(2) a certificate must have been issued by 
the Wage-Hour Administrator authorizing 
employment according to the terms of the 
agreement. Apprentice rates falling within 
the forty to seventy-five-cent bracket are 
not, of course, below the minimum at the 
present time, so there was no need for such 
a certificate, but as the regulations stood, 
a certificate would have to be obtained after 
January 25. Therefore, to avoid any break 
in the continuity of employment that might 
occur from a sudden influx of an abnormal 
number of certificate requests, the Admin- 
istrator has nullified this requirement to a 
certain extent. Apprenticeship agreements 
fixing rates of from forty to seventy-five 
cents an hour, which are approved and reg- 
istered with the proper apprenticeship com- 
mittees prior to January 25, 1950, need not 
be submitted to the Administrator for the 
issuance of the authorization certificates 
(Code of Federal Regulations, Title 29, Chap- 
ter V, Part 521, Section 521.4, 14 F. R. 7501). 

Summarized, the regulations relating to 
the payment of sub-minimum wages to ap- 
prentices now are: 

(1) Rate less than forty cents an hour—The 
apprenticeship agreement must be registered 
with a local or federal apprenticeship com- 
mittee and a certificate authorizing employ- 
ment according to the terms of the agreement 
must be obtained from the Administrator. 

(2) Rate between forty and seventy-fwe 
cents an hour—If the apprenticeship agree- 
ment is registered with and approved by a 
local or federal apprenticeship committee 
prior to January 25, 1950, no certificate need 
be obtained; if the apprenticeship agreement is 
not registered with and approved by a local or 
federal apprenticeship committee prior to 
January 25, 1950, a certificate will have to 
be obtained from the Administrator. 
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The moral: Get your apprenticeship agree- 
ments calling for hourly rates of less than 
seventy-five cents registered before the 
twenty-fifth of this month. You will save 
the bother of obtaining an authorization cer- 
tificate and forestall the possibility of lay- 
offs after that date. 


Leeways for Sub-Minimum Wages 


This is an opportune time to point out 
that the Fair Labor Standards Act has fore- 
sightedly provided for the payment of sub- 
minimum wages in certain instances, since 
the raised seventy-five cent minimum might 
threaten the existence of some businesses 
and adversely affect the employment possi- 
bilities of various types of workers. Wages 
below the new level may be paid to (1) 
apprentices, (2) learners, (3) handicapped 
workers and (4) messengers, provided cer- 
tain prerequisites have been met. 


As the very first step, it is necessary to 
procure from the Wage-Hour Administra- 
tor a certificate authorizing employment of 
these types of workers at subminimum rates, 
and he can issue such certificates only to 
the extent necessary to prevent curtailment 
of these workers’ employment opportunities. 
The procedure for obtaining the certificates 
varies with respect to the four types of em- 
ployees involved. 


Apprentices—The Administrator recently 
approved a short-cyt in the administrative 
procedure relating to the employment of 
apprentices at sub-standard rates, which 
makes obtention of a certificate unnecessary 
if the apprenticeship agreement has been 
registered with an apprenticeship committee 
before January 25. Haste in such cases being 
a vital factor, relaxation of the apprentice 
rules was pointed up separately in the fore- 
going story. 


Learners.—Learners’ certificates are issued 
only by the Wage and Hour office in Wash- 
ington, D. C. An application must be made 
on an official form, a separate application 
being required for each plant where employ- 
ment of learners is contemplated. At the 
time of filing the application, the employer 
must post a notice to that effect in each 
department where he plans to use learners. 
If the Administrator has already authorized 
the employment of learners in the employer’s 
industry, the application will be granted 
without a hearing, to the extent necessary 
to prevent the curtailment of job chances. 
The following industries have been approved 
for learner-employment purposes: apparel, 
artificial flowers, cigar, glove, hosiery, knit- 
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ted year, millinery, textile, woolen and in- 
dependent telephone. When a new industry 
is involved, the application will be issued—if 
a need for a learning period is shown—sub- 
ject to the filing of objections within fifteen 
days. Filing of objections will necessitate 
a hearing. The cigar industry has already 
petitioned the Administrator to permit it to 
employ learners at rates below the new 
seventy-five-cent minimum. 

Handicapped workers.—Certificates for the 
employment of handicapped workers at sub- 
minimum rates may be obtained from regional 
offices of the Wage and Hour Division. The 
application, on'a prescribed form, must set 
forth a description of the job, the worker’s 
handicap, the total number of handicapped 
and non-handicapped workers in the estab- 
lishment, the hourly wage proposed for the 
handicapped worker, the average earnings 
of non-handicapped workers doing the same 
work and the recent earnings of the particu- 
lar handicapped worker. A certificate will 
be issued only when it is evident that the 
worker is handicapped as a result of age, 
physical or mental deficiency or disability 
and, for that reason, unable to earn the 
seventy-five cent minimum wage. Administra- 
tive regulations covering handicapped workers 
are in the process of revision, but no major 
changes are planned. 


Messengers Applications for employment 
of messengers at below-standard wages 
should be addressed to the national office 
of the Wage and Hour Division; no specific 
form is required. These applications are con- 
sidered on an industry, rather than on an em- 
ployer-employee, basis. A public hearing 
was held in December to consider an ap- 
plication for permission to employ telegraph 
messengers at sixty-five cents an hour. 
The fact that messengers are not “exclu- 
sively” engaged in the delivery of letters and 
messages will no longer be a disqualifying 
factor. The 1949 amendments require only 
that they be “primarily” employed in making 
such deliveries. Revision of the regulations 
relating to messengers is also under way at 
the present time. 

Perhaps your employment problems— 
whether you are an employer or an employee 
—touch upon one of these categories. If so, 
the minimum wage leeways sanctioned by 
the FLSA may help stave off any ill-effects 
of the approaching raise in the hourly rate. 


Co-ops Can't *‘Beat’’ FLSA 


Can the minimum wage and overtime pay 
benefits of the Fair Labor Standards Act 
be foreclosed to employees by organizing 
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them into cooperative groups? “No” is the 
answer to that question in light of two cur- 
rent decisions, one involving homeworkers; 
the other, irrigation employees. 

Homeworkers’ co-op.—In an injunction 
suit brought by the Wage-Hour Admin- 
istrator to restrain bag manufacturers and 
a cooperative from paying wages below the 
statutory minimum, the Court of Appeals 
for the Fourth Circuit held that organizing 
homeworkers into a cooperative did not put 
them beyond the reach of the FLSA. 


The homeworkers in question were en- 
gaged in inserting drawstrings in cloth bags 
used for packaging tobacco and were paid 
at piece rates which returned average earn- 
ings of between five and thirteen cents per 
hour. Before the original enactment of the 
FLSA in 1938, the bag companies dealt 
directly with the homeworkers, delivering 
and picking up the bags upon which the 
work was performed and paying the piece- 
rate earnings. After enactment of the wage- 
hour law, a corporation was formed to take 
over these dealings with the homeworkers 
in an attempt to avoid the obligation to 
pay the minimum wages required by the 
statute. Later, the corporation was dis- 
solved and a cooperative was organized to 
take over the same functions. 

The court ruled that the homeworkers 
were employees within the meaning of the 
FLSA, on the basis of its language, pur- 
pose and legislative history and of judicial 
precedent. It was also concluded that 
organization of the cooperative among the 
homeworkers did not alter their employee 
status.” Regardless of the intervention of 
the cooperative, the work was still per- 
formed for the benefit of the bag companies. 
The function of the cooperative was merely 
that of an agent between the bag companies 
as employers and the homeworkers as em- 
ployees. The fact that the homeworkers 
received their payment through the coopera- 
tive rather than directly from the com- 
panies did not prevent them from being 
employees. The homeworkers were not 
engaged in an independent business venture 
on their own account, and the cooperative 
was admittedly organized to avoid the ap- 
plication of the FLSA. 

Under these circumstances, the court de- 
cided that the homeworkers were in fact 
employees and that the bag companies and 
the cooperative had acted together to pay 
them sub-minimum wages in violation of 
the law—McComb v. Homeworkers’ Handi- 
craft Cooperative, Millhiser Bag Company, 
Inc., and Chase Bag Company, 17 Lazor 
Cases {[ 65,308 (1949) ; cert. den. Dec. 12, 1949. 
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Irrigation co-op.—The United States Su- 
preme Court has also had occasion to rule 
upon the exempt status under the FLSA of 
employees working for a cooperative, an 
association formed by farmers to irrigate 
their lands. The stockholders of this co- 
operative organization comprised all of the 
farmers who benefited from the water 
supply system. No profits and no dividends 
were involved in the operation of the mutual 
association. The cooperative neither kept 
the employer’s records prescribed by the 
FLSA nor paid the wages demanded by 
the statute. Again, the Administrator in- 
stituted injunctive proceedings to compel 
future compliance with the statute. The 
irrigation cooperative claimed the benefit 
of the agricultural exemption, an exemption 
relieving employers of the wage and hour 
requisites of the FLSA with respect to 
agricultural employees. 

The Court ruled that employees who 
operated an irrigation system organized as 
a farmers’ cooperative were not exempt 
from the FLSA as agricultural employees, 
predicating its decision upon the following 
reasons: (1) operation of .an irrigation 
system was not agricultural work, (2) the 
employees were neither farmers nor em- 
ployed by farmers, since they worked for 
the company, and not the farmer-stockholders 
and (3) the work was not performed for 
farmers, but for an independent business entity. 
(The Administrator and the courts agree that 
reasons (2) and (3) generally bar the agri- 
cultural exemption from attaching to employees 
of farmers’ cooperatives. )—Farmers Reservoir 
and Irrigation Company, a Corporation, v. 
McComb, 16 Laper Cases J 65,217 (1949). 


Effect of 1949 amendments on co-ops.— 
When the FLSA Amendments of 1949 go 
into effect on January 25, irrigation em- 
ployees of cooperative systems of the kind 
involved in the above case will no longer 
be entitled to the wage-and-hour benefits 
of the FLSA. Congress specifically ex- 
empted such employees—thereby nullifying 
the Supreme Court’s decision—by adding 
a clause to the agricultural exemption to 
exempt workers employed “in connection 
with the operation or maintenance of 
ditches, canals, reservoirs, or waterways, 
not owned or operated for profit, or oper- 
ated on a share-crop basis, and which are 
used exclusively for supply and storing of 
water for agricultural purposes.” 

Congress apparently felt that this class 
of irrigation employees should be con- 
sidered exempt, along with other agricul- 
tural employees, when legislating to that 
effect by this express amendatory clause. 


325 








It should be noted, however, that an ab- 
sence of any profit motive is one of the 
qualifying conditions attached to the ex- 
emption. 

This provision is the only one in the 
1949 amendments which relieves employers 
of any of their former statutory responsi- 
bilities insofar as employees of cooperatives 
are concerned. Several proposals to ex- 
empt homeworkers did not find their way 
into the final version of the 1949 amend- 
ments as agreed to by the joint House- 
Senate conference and enacted into law by 
Congress. 


Woodcutters on Their Own 


The employee status of woodcutters who 
felled trees and cut and trimmed them into 
log lengths for a company dealing in hard- 
wood blocks became an issue in an injunction 
suit filed by the Wage-Hour Administrator 
against the company. The Administrator 
argued that the woodcutters were employees 
entitled to the benefits of the Fair Labor 
Standards Act and that the company’s denial 
to them of the statutory advantages consti- 
tuted unlawful action calling for injunctive 
restraint. The company contended that the 
woodcutters were independent contractors 
who were not included within the domain of 
the act. The court leaned to the Adminis- 
trator’s position and granted the injunctive 
relief demanded. 


The following facts contributed to the 
finding of an employee-employer relation- 
ship: (1) the woodcutters were subject to 
a minimum degree of control, even though 
they determined their own hours and manner 
of work and provided their own tools; (2) 
their activities resembled piecework more 
than independent contracting; (3) they did not 
employ and pay others to assist them in their 
work and (4) they were at times treated as 
employees by the company when paying taxes 
and furnishing data on insurance coverage.— 
McComb v, United Block Company, Inc., 17 
LABOR CASEs { 65,389 (DC N. Y., 1949). 


If this company employs no more than 
twelve woodcutters in its logging and 
forestry operations (a fact not revealed in 
the case), this injunctive decree is going to 
be short-lived. Its effect will terminate 
when the 1949 amendments to the FLSA be- 
come operative, because a new exemption 
written into the statute by the amendatory 
law applies to employees engaged in wood- 
cutting activities. The exemption is identi- 
fied as Section 13 (a) (15) and extends to 
both minimum wages and overtime pay. 
However, it is conditioned upon the em- 
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ployer having no more than twelve em- 
ployees engaged in woods operations and in 
preparing and transporting logs and other 
forestry products to mills, processing plants 
or transportation terminals. 


Open the Books! 


Many employers may blissfully believe 
that their business records are none of their 
employees’ concern, but a review of on-the- 
subject rulings will shake that false sense 
of security. Employers have been directed 
to open their records to an employee suing 
for wages, to a union seeking to bargain on 
merit increases and to a union negotiating 
for a wage increase. 

This record-inspection privilege does not 
end with employees—the Wage-Hour Ad- 
ministrator also has such a right, conferred 
by Section 9 of the Fair Labor Standards 
Act. Although the United States Supreme 
Court frowns upon “fishing expeditions” 
conducted by way of subpoenas, the Ad- 
ministrator can get an order directing that 
an employer’s business records be made 
available to him without even determining 
whether or not the employer is subject to 
the FLSA. 


Cases bearing out these inspection rules 
are digested below on the basis of com- 
mands for inspection by employees and by 
the Administrator. 


Employees command.—An employee suing 
in a federal court for recovery of wages under 
the Fair Labor Standards Act was entitled, 
upon showing good cause, to inspect his em- 
ployer’s records insofar as they related to 
his employment. Since a collective suit was 
involved—a suit by the employer individually 
and as representative of other similarly 
situated employees—the employee was not 
confined to an inspection of records concern- 
ing only himself, but was granted permission 
to examine records pertaining to the simi- 
larly situated employees. It was not neces- 
sary that his motion for the production of 
records specify each record desired. Such 
indefiniteness was permitted because the em- 
ployee could not be expected to have an 
exact knowledge of the nature of his em- 
ployer’s records.—Callaway, Individually and 
as Representative of Certain Designated Indi- 
viduals v. Rolland Laboratories, Inc., 16 LABOR 
Cases { 65,190 (DC Mo., 1949). 

In another case, a union certified by the 
National Labor Relations Board as the bar- 
gaining agent of certain employees sought 
to bargain with an employer as to individual 
merit increases which had been granted. After 


January, 1950 @ Labor Law Journal 











holding in an enforcement proceeding insti- 
tuted under the Taft-Hartley Act that such 
increases were a proper subject of bargain- 
ing, the court directed the employer to fur- 
nish the union with information as to the 
basis of the individual merit increases, the 
amounts of the increases and the names of 
the employees who received such increases. 
—NLRB v. J. H. Allison and Company, 14 
LaBor Cases { 64,270 (CA-6, 1948). 


A trial examiner for the NLRB has now 
recommended that an employer open its 
books for inspection by a union negotiating 
for a wage increase. The employer claimed 
that it was financially unable to grant such 
an increase at the time. The examiner ad- 
vised that the employer be required to fur- 
nish information as to the amount of its 
capitalization, the amount and rate of divi- 
dends, and to submit a break-down of 
manufacturing costs, including wages, raw 
materials, salaries of officials, depreciation 
and overhead. Exceptions have been filed 
to the examiner’s ruling, which means that 
the Board itself will review the case. Whether 
the examiner will be upheld remains to be 
seen.—Southern Saddlery Company, Case No. 
10-CA-636. 


And so does the Administrator.—The 
Administrator sought to inspect a company’s 
books and payroll records for the purpose 
of determining whether any of its employees 
were entitled to the benefits of the Fair 
Labor Standards Act, and, if so, whether 
they had been paid the wages required by 
the act. The company did not object to 
producing records pertaining to the type of 
business in which it was engaged, but de- 
clined to produce payroll records on the 
contention that it did not come within the 
sweep of the FLSA. The court held that 
the Administrator had the right to inquire 
simultaneously into questions concerning 
coverage and violations of the act and that 
his authority to subpoena payroll records for 
the purpose of ascertaining whether statu- 
tory violations had occurred did not depend 
upon a prior determination of whether or 
not the employees in question were engaged 
in interstate activities so as to come within the 
scope of the statute. A review of this decision 
has been refused by the United States Supreme 
Court during the term now in session.—Hollo- 
way Gravel Company, Inc. v. McComb, 16 
LazBor Cases § 65,148 (CA-5, 1949). 

In a previous case, the Administrator re- 
quested that an interstate motor carrier be 
required to produce its records for investiga- 
tion. The carrier argued, and was upheld 
by the trial court, that since such carriers 
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are exempt from the FLSA, they range out- 
side the Administrator’s jurisdiction. (In- 
terstate motor carriers may claim exemption 
under Section 13 (b) (1) of the act, but the 
exemption extends to overtime pay only—it 
affords no relief from minimum wage obliga- 
tions.) The reviewing court disagreed for 
two reasons: (1) the Administrator is 
statutorily authorized to make such inspec- 
tions and (2) the FLSA is not wholly in- 
applicable to motor carriers but merely 
provides an overtime exemption for particu- 
lar employees who are engaged in certain 
activities. Production of the full records of 
all employees—their hours, wages and gen- 
eral nature of work—was deemed a reason- 
able requirement at the time of the appeal, 
with a direction to the trial court to order 
the production of additional records as the 
need arose—McComb v. Hunsaker Trucking 
Contractor, Inc., 15 LABOR CASEs J 64,875 
(CA-5, 1948). 


‘‘Boss Told Me to Work” 


In 1946 the United States Supreme Court 
ruled that employers were liable under the 
Fair Labor Standards Act for time spent by 
their employees on portal activities—walking 
from the gate to the work site, putting on 
overalls, turning on light switches and opening 
windows. This decision was handed down 
in Anderson v. Mt. Clemens Pottery Company, 
11 Lasor Cases § 51,233 (1946). Congress 
thought the Court was imposing obligations 
beyond the original intent of the FLSA 
and, on May 14, 1947, enacted the Portal-to- 
Portal Act to make “preliminary” and “post- 
liminary” activities noncompensable. 


Since that date, employers have not been 
liable to employees for time spent (1) in 
walking, riding, or traveling to and from the 
work site or (2) in activities preliminary or 
postliminary to the principal activities, un- 
less compensation is provided (a) by an 
express provision of a written or oral em- 
ployment contract or (b) by a custom or 
practice not inconsistent with the contract. 
Does this mean that employees may be re- 
quired to do odd duties before and after 
their regular working hours and during their 
lunch time for no pay? It does not, accord- 
ing to a case decided recently. 

The employee in this case, who filed a 
suit to recover overtime pay, had been in- 
structed by the plant superintendent to do 
certain work outside his regular-shift hours. 
The Portal Act was pleaded as a defense by 
the employer. It was found that express 
established overtime rates prevailed in the 
plant, that there was an offer of work and 
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an acceptance of that offer. From these find- 
ings, the court concluded that the employee's 
wage claim held up against the Portal Act 
attack—the work was performed under an 
express oral employment contract.—In the 
Matter of Kellett Aircraft Corporation, 17 
LaBor CASEs { 65,347 (DC Pa., 1949). 


Another court, in a similar case, went a 
little further by holding that employees would 
be entitled to overtime pay for time spent 
after their regular working hours in caring 
for tools, even though no contract or cus- 
tom provided for compensability, if care of 
tools constituted an integral part of the 
employees’ principal activities. Whether or 
not care of tools would be so tied in would 
depend upon the facts, said the court, point- 
ing out by way of illustration that “a dis- 
tinction might be recognized between wiping 
a pen-point and cleaning a drill press.”— 
Abbott v. American Machine and Foundry 
Company, 17 Lasor Cases {65,352 (DC 
N. Y., 1949). 

Taking a reverse tack, another recent case 
involving preshift portal time went against 
the employees. They sought recovery of 
compensation for time spent on the plant 
premises prior to commencement of pro- 
ductive operations, claiming that the plant 
whistle blew ten minutes prior to starting 
time and that they were required to punch 
the time clock at the plant entrance before 
reporting to their work places. 


The court found their contentions as to 
the early blowing of the whistle and the re- 
porting to their work sites immaterial in 
view of evidence that the employees were 
not required to be at the work sites prior 
to the commencement of production and 
that the whistle and a sign posted by the 
employer merely warned them to check in 
and be ready for work at the starting time. 
Moreover, a period of ten minutes or less 
per day was deemed noncompensable under 
the de minimis doctrine—a doctrine that the 
law does not concern itself with trifles. This 
ten-minute rule was in line with the de mini- 
mis standard fixed by the trial court in 1947 
in the Mt. Clemens Pottery Company case (12 
LaBor Cases § 63,592) after it had been 
remanded by the United States Supreme 
Court for further findings.—Green v. Plant- 
ers Nut and Chocolate Company, Inc., 17 
Lasor CAsEs ¥ 65,382 (CA-4, 1949). 


Employees Lose Vacation Pay 


Employees who thought that they could 
take their vacations at a time chosen by 
their union, rather than during another pe- 
riod designated by their employer, lost their 
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right to vacation pay. A provision in their 
union contract pertaining to vacations pro- 
vided that “vacation assignments shall be 
made by the Company in order to insure the 
orderly and efficient continuation of production, 
but the Company agrees to give, when- 
ever possible, the desired vacation time indi- 
cated by the employee.” The Wisconsin 
Supreme Court decided that this contractual 
clause did not give the union a unilateral 
right to decide when employees were to go 
on vacation. Primary authority to make the 
decision rested with the employer and the 
right of employees to select their vacation 
time was conditional, said the court. 


Although these employees were entitled 
to vacations with pay, their right to such 
pay was dependent upon the contract. Since 
they took vacations when they pleased in 
derogation of their employer’s contractual 
right to assent thereto, they were in reality 
absent from work and not on vacation.— 
Skibb v. J. I. Case Company, 17 LABor CASES 
J 65,368 (1949). 


Hazardous Piant invites Blacklisting 


Government contractors who have any 
hazardous or unsanitary conditions in their 
plants had better rectify them or they may 
find themselves blacklisted from government 
work for three years. Contracts with the 
government for the manufacture or furnish- 
ing of materials, supplies or equipment in 
an amount of $10,000 or more are subject 
to the Walsh-Healey Public Contracts Act. 
That statute forbids the performing of such 
contracts in any plant where conditions “are 
unsanitary or hazardous or dangerous to 
the health or safety of the employees.” (Con- 
formity with safety, sanitary and factory 
inspection laws of the state in which the 
plant is located is prima-facie proof of com- 
pliance with the Walsh-Healey requisites.) 

A government contractor who fails to 
maintain the plant-safety standards required 
by the Walsh-Healey Act lays himself open 
to three possible penalties: blacklisting from 
government contract work for three years, 
cancellation of any current contract and 
money damages. 

A public contracts hearing examiner re- 
cently ruled that a government contractor 
had violated the contractual representation 
calling for the operation of a safe’and sani- 
tary plant. Among conditions which he found 
a threat to the health and safety of the 
employees were dangerous floors, defective 
plumbing, exposed electrical wiring and 
switches, insecure stairway railings, unguarded 
machinery, inadequate fire prevention and 
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improper storage of combustibles. The haz- 
ardous nature of these conditions had re- 
peatedly been called to the contractor’s 
attention by inspectors, but he took the posi- 
tion that the conditions could not be cor- 
rected because of prohibitive expense. The 
examiner concluded that these violations 
were “flagrant,” “substantial” and “serious.” 


Government contractors found by hearing 
examiners to have violated the Walsh-Healey 
Act may apply directly to the Secretary of 
Labor for relief from the blacklisting penalty 
(otherwise, review by the Wage-Hour Ad- 
ministrator is an intermediary step). How- 
ever, if the Secretary of Labor agrees with 
the findings, the contrac‘or’s name will auto- 
matically be entered on an ineligible list bar- 
ring him from participation in government 
work for three years unless the Secretary 
recommends that the contractor be relieved 
of the blacklist penalty. The examiner in 
this case specifically recommended that the 
Secretary of Labor grant no such relief to 
this contractor.—Victor R. Browning and 
Company, Inc., et al. (PC-413, 1949). 


Packing-Shed Workers— 
Farmers or Not? 


Whether packing-shed workers are rated 
as “agricultural” employees becomes an issue 
under both the Fair Labor Standards Act 
and the National Labor Relations Act. 
Workers engaged in agriculture are exempt 
from both statutes. Moreover, “agriculture,” 
as defined by the FLSA, indirectly controls 
the exemption under the NLRA because the 
NLRB appropriations act prohibits the use 
of funds in connection with agricultural 
workers as so defined. 


The FLSA defines “agriculture” to cover 
all branches of farming, including “cultiva- 
tion and tillage of the soil, dairying, the 
production, cultivation, growing, and har- 
vesting of any agricultural or horticultural 
commodities ., the raising of livestock, 
bees, fur-bearing animals, or poultry,” and 
any incidental operations, including “prepa- 
ration for market, delivery te storage or to 
market or to carriers for transportation to 
market.” From this definition it can be seen 
that the exempt status of packing-shed 
workers revolves around the question: Are 
packing-shed operations incidental to farm- 
ing? The answer is governed by the owner- 
ship and location of the packing shed, the 
source of the products handled and the size 
of the farm on which they were grown. 

If a packing shed is operated by a farmer 
in conjunction with a nonindustrialized farm 
for the purpose of packing products grown 
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only on his farm, then the packing-shed 
workers qualify as exempt agricultural em- 
ployees. On the other hand, the shed work- 
ers are not exempt if: (1) the products are 
grown on farms other than those of the 
packing-shed operator’s; (2) the products 
are not packed as an incident to the packing- 
shed operator’s farming activities; (3) the 
packing shed is operated in connection with 
an industrialized farm or (4) the packing 
shed is located off the farm premises. 

In support of disqualifying factor (3) above, 
relative to industrialized farms, the Wage- 
Hour Administrator has made this observa- 
tion: “It is true, of course, that the mere 
size of a farm is not sufficient to bring its 
operations outside the limits of the term 
‘agriculture.’ But it is equally clear from the 
legislative history that it was not in- 
tended that activities which had assumed. an 
industrial character should be included within 
the definition merely because the product 
being processed came only from the farm 
of the employer.” 


Separation of the packing shed from the 
farm as a ground for nullifying the agricul- 
tural standing of employees, listed as cate- 
gory (4) above, is a rule formulated by an 
Assistant Solicitor of Labor in an opinion 
letter. He stated that packing-shed workers 
employed in a shed located in a town four 
miles distant from a corporate farm would 
not be exempt as agricultural employees 
because their activities would be performed 
neither on a farm nor as an incident to or 
in conjunction with farming operations.— 
W-H Interpretative Bulletin No. 14 (1939); 
W-H Opinion (1949); Assistant Solicitor of 
Labor Opinion (1949). 


Truck Driver Outside FLSA Limits 


A truck driver who distributed news- 
papers locally attempted to bring himself 
within the boundaries of the Fair Labor 
Standards Act on the theory that local dis- 
tribution of newspapers received from out- 
side the state was continuity of interstate 
commerce. His employer argued that if the 
employee came within the limits of the 
FLSA, he was simultaneously exempted as 
an employee of a motor carrier. 


One of the exemptions written into the 
FLSA—commonly known as the Motor Car- 
rier Act exemption—applies to employees of 
motor carriers subject to the jurisdiction 
of the Interstate Commerce Commission. It 
is an exemption from the overtime pay re- 
quirements only, not from the statutory 
minimum wage specification. Three quali- 
fying factors must be fulfilled when employ- 
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ers claim the benefit of the motor carrier 
exemption: (1) commerce of the nature as 
defined by the Motor Carrier Act must be 
involved in the particular situation, (2) the 
employer must be a carrier coming within 
the purview of the Motor Carrier Act and 
(3) the employee’s activities must directly 
affect the safety of operation of motor 
vehicles. 


The employee in this case attempted to 
counter the exempt plea by stating that he 
never crossed state lines; therefore, his em- 
ployment did not come within the Motor 
Carrier exemption. The employee lost the 
argument. It is well settled that truck driv- 
ers who transport goods which have not lost 
their continuity of movement in interstate 
commerce are subject to regulation by the 
Interstate Commerce Commission even though 
they transport the goods within the state only. 


The three conditions attached to the ex- 
emption were satisfied. The interstate com- 
merce requirements of the Motor Carrier 
Act were met when the property transported 
was actually moving in interstate commerce. 
The employer was a private carrier of prop- 
erty by motor vehicle, a class of carriers sub- 
ject to the regulatory power of the ICC. 
Activities of truck drivers have been inter- 
preted as affecting the safety of operation 
of motor vehicles, along with those of driv- 
ers’ helpers, loaders and mechanics. 


The fact that the employee in question 
spent but a small part of his time in driving 
a truck was immaterial. It is the character 
of the employee’s activities, not the proportion 
of time spent in such activities, which governs 
applicability of the Motor Carrier Act ex- 
emption.—Hutchings v. Max Lando and Sher- 
win Lando, d.b.a. New York News Company, 
17 LaBor Cases § 65,377 (DC N. Y., 1949). 


Minor Infractions No Warranty 
for Injunction 


The Wage-Hour Administrator is the en- 
forcement officer of the Fair Labor Stand- 
ards Act; it is his responsibility to see that 
the wage and hour provisions of the statute 
are complied with. One of his weapons in 
doing so is the injunction, used to restrain 
employers who have been guilty of violative 
conduct. But this doesn’t mean that every 
violation, regardless of its import, will sub- 
ject employers to injunctive decrees, since 
the courts have equitable discretion in such 
matters. 





Sometimes employers plead voluntary dis- 
continuance of the illegal activity as a 
defense in injunction proceedings, but dis- 
continuance does not “remove a case from 
the ambit of judicial power,” ruled the United 
States Supreme Court in Walling v. Helm- 
erich & Payne,9 Lapor CASEs § 51,183 (1944). 
However, such discontinuance may justify 
the court’s refusal to enjoin future violations 
“when it is combined. with a bona fide in- 
tention to comply with the law and not to 
resume the wrongful acts,” the Court stated 
later, in deciding Walling v. Youngerman- 
Reynolds Hardwood Company, 9 LABor CASES 
7 51,203 (1945). These rules recently came 
to the fore when the Administrator requested 
that an injunction issue against employers 
who had made errors in figuring overtime 
pay and compiling employment records. 


The overtime-pay violations were the re- 
sult of the employers’ failure to include a 
flat-sum cost-of-living bonus as a part of 
regular earnings when calculating regular 
hourly rates (such bonuses are generally 
rated as compensation, not gifts). This omis- 
sion resulted in the employees being paid 
less than the 150 per cent of the regular 
rates to which they were entitled as over- 
time. The purpose of the bonus was to pass 
on to the employees a portion of increased 
profits. When informed by Wage-Hour in- 
spectors that the bonus computations did not 
comply with the FLSA, the employers changed 
their system to a percentage method—a fixed 
percentage of the employees’ total earnings, 
both straight-time and overtime. This method 
meets with the approval of the Adminis- 
trator. The change-over was effected about 
one week after filing of the injunction suit. 


The record-keeping violations occurred 
when the daily and weekly hours worked by 
three employees were not entered. How- 
ever, these employees worked no overtime and 
had been paid wages in excess of the legal 
minimum. The mistakes were corrected as 
soon as called to the employers’ attention. 
The court found that these breaches were 
inadvertent and of a minor nature, that 
there was no intent to evade the FLSA. 


Summing up these facts, the court decided 
that the employers’ good faith in com- 
puting the bonus payments, the inconse- 
quential effect of the unintentional errors 
in the employment records and the discon- 
tinuance of the violations did not make out 
the type of case which necessitated injunc- 
tive relief —McComb v. Neustadt, et al., 17 
Lapor Cases {[ 65,364 (DC Okla., 1949). 
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Teamwork in the Making 


Labor and Management in a Common Enter- 
prise. Dorothea de Schweinitz. Harvard Uni- 
versity Press, Cambridge, Massachusetts. 
1949. 186 pages. $3. 


Today there is no need to stress the need 
for cooperation. To stress that need in the 
field of labor-management relations would 
be to belabor the obvious. 


In The Political Problem of Industrial 
Civilization, Elton Mayo, commenting upon the 
results of nineteenth century economic 
theory, pointed out that “as the will to 
cooperate diminished, the sense of personal 
security diminished also.” It is interesting 
to examine the current emphasis upon 
security in the light of this comment. The 
need is for a sound selection of the equip- 
ment which will carry through to coopera- 
tion. 

Miss de Schweinitz, in this Wertheim 
Fellowship publication, proposes that the 
best equipment is to be found in the mechanics 
of the labor-management committee. Her 
study presents a careful and concise history 
of World War II experiments in labor- 
management cooperation and a_ vaiuable 
examination of the functions and attitudes 
needed to revive the joint-committee ex- 
periment and to prevent a recurrence of 
that mass disintegration which made _ these 
committees one of the casualties of our re- 
conversion period. 


That there were 5,000 of these labor-man- 
agement committees (acting for 7,000,000 
workers) in existemce in the United States 
during World War II can only be recalled 
with a shock today, and understandably so, 
in view of approximately only 300 operating 
today. But the emergency ballooning of 
cooperation did take place—encouraged by 
the War Production Board, endorsed by the 
CIO, the AFL, the National Association of 
Manufacturers and the United States Cham- 
ber of Commerce. 
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Productivity was the goal of these war- 
time joint committees. However, less than 
one fifth of them actually dealt with produc- 
tion as such. In the main, their activity 
was concentrated upon problems of absenteeism 
and accident prevention. Many of them 
confined their functions exclusively to war- 
time activities. These were the conduits 
for in-plant bond drives, planning for car- 
pooling and blood plasma campaigns. 


All of them had one major purpose—to 
increase and improve productivity through 
better teamwork by management and labor. 
In no event—and this limitation was im- 
plicit in their organization—were the com- 
mittees to interfere with or duplicate the 
regular machinery of collective bargaining. 


Yet, despite this laudable objective and 
their impressive sponsorship, and the often- 
admitted value of their contribution, the 
committees became virtually nonexistent 
with the end of the fighting war. Miss de 
Schweinitz sees this disintegration as wholly 
regretable—as the loss of a highly effective 
instrument for good labor relations. Thus, 
her theme centers upon the need for a re- 
vival of these committees. 


Miss de Schweinitz recognizes that re- 
viving these instruments of teamwork will 
involve some important changes in the com- 
mittees’ functions and in the reactions of 
both management and unionized labor. Cer- 
tainly her prescription merits careful study, 
but one is impressed immediately by the 
difficulties which stand in the way. 


First and foremost, it is urged that the 
functions of the committees be tied in with 
the collective bargaining machinery of the 
plant. Against this, Miss de Schweinitz is 
careful to point out, there is a considerable 
weight of opposition. Unions will frequently 
see their status as bargaining represent- 
atives laid open to undercutting. Manage- 
ment is apt to perceive a closer approach 
by the union to a share in management’s 
own decision-making role. However, nei- 
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ther of these suspicions is warranted by the 
author's proposal. She would simply center 
her committee membership in those manage- 
ment-union representatives who handle the 
normal course of bargaining in each plant. 
This, in itself, appears to be a logical step 
in the building of understanding. 


The real difficulty seems to lie in the 
complexity of today’s bargaining processes 
and in the trend toward management dis- 
placement which marks the joint com- 
mittees on an international scale. For one 
thing, if the committee does operate in an 
atmosphere of cooperation, there seems to 
be a strong likelihood that its concept of 
teamwork will outrun that of the union. 
Interest of committee members in im- 
proved teamwork and cooperation may quite 
conceivably branch off from central union 
objectives—particularly when bargaining is 
conducted on a multi-employer or an in- 
dustry-wide basis. 


From management’s point of view, the 
postwar developments in joint-committee 
cooperation are not entirely encouraging. 
These developments are not studied at 
length in Miss de Schweinitz’s work. They are, 
however, treated carefully in Charles E. 
Shaw’s “Management-Labor Committees” 
in the Industrial and Labor Relations Review 
for January, 1950. His study, based upon 
his observations in postwar Europe, note 
the trend, once joint-committees are estab- 
lished, for them to encroach upon manage- 
ment functions—except behind the Iron 
Curtain, where the originally powerful Works 
Representative Bodies have been virtually 
shorn of authority. 

Nevertheless, the difficulties along the 
road should not obscure the possibilities in- 
herent in joint committees, provided their 
functions and authority limits are clearly 
fixed. Miss de Schweinitz is to be com- 
mended for her analysis of this wartime 
effort at teamwork and for her careful 
documentation of the valuable contribution 
which the best of the committees made 
toward productivity and understanding. 


Legislative Process Examined 


Congress on Trial—The Politics of Modern 
Law-Making. James M. Burns. Harper and 
Brothers, 49 East 33rd Street, New York 16, 
New York. 1949. 224 pages. $3. 


If you have not cracked civics books since 
you left high school, this book is for you— 
not so much because of the author’s opin- 
ions, which seep through the text every 
now and then, as because of his mature 
explanation of the politics of modern law- 
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making. The school texts clothe most of 
our political institutions with a chasuble— 
a holy Congress—and, since every boy can 
be President, an omniscient Presidency. 
This is all right for the adolescent mind, 
although this reviewer has a deep-seated 
reverence for the Constitution and the gifted 
men who drew it 167 years before the 
atomic age. Perhaps, as the author suggests, 
now is the time to “view with alarm” some 
of the provisions of legislative processes. 
This author takes an iconoclastic view of the 
present-day status of these political institutions, 
particularly Congress and the Presidency. 


Again, he might well be an iconoclast, for 
he has had intimate experience with the 
functions of lawmaking in Congress for ten 
or more years, beginning with the time when 
he served as a legislative assistant to a 
member of Congress and carrying through 
his just-completed service on the Hoover 
Commission. He calls the book Congress on 
Trial. Perhaps he acts as prosecutor, but 
like a kindly prosecutor who pleads for an- 
other chance for a delinquent, he asks for 
a rebuilding. The author’s concern is with 
the low estate into which the legislative 
body seems to have fallen. 


“As this is written [the book], Congress 
is once again bringing on itself a storm of 
abuse and ridicule. The Senate has just 
passed a new rule that makes the filibuster 
a more potent weapon for the minorities 
than it has been for thirty years. The ma- 
jorities program, endorsed in the last elec- 
tion, is stalled somewhere in the meandering 
legislative channels, or is being torn to 
pieces. Once again Congress seems to be 
parading an insensitivity to public opinion, 
a tenderness for minority groups, a reluct- 
ance to act for the majority of the people.” 


These opinions are open arguments—that 
is, whether failure of the President’s pro- 
gram exhibits an “insensitivity” on the part 
of Congress to the wishes of the majority, 
or whether passing tax reduction, even though 
small, over the President’s veto is exhibit- 
ing “a tenderness for minority groups.” 


The author illustrates his point with three 
bills, one dealing with wages and hours, one 
dealing with price control and one dealing 
with the Missouri Valley Authority. 


An administrative aide, Rufus G. Poole, 
“became convinced that the only way to 
break the deadlock was for the Administra- 
tion to support the AFL draft [Wage and 
Hour Bill] and then seek to improve it in 
conference. Poole reasoned that if 
Pepper could be induced to speak vigorously 
for the wage-hour bill during his campaign, 
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his victory would be interpreted as a test of 
sentiment on the bill in the South. Over 
$10,000 was turned over to the Pepper cam- 
paign fund by Corcoran, who had obtained 
the sum from a radio corporation executive 
on the basis of another deal. Pepper 
won a decisive primary victory in Florida. 
When the discharge petition [to bring the 
bill out of committee] was opened for sig- 
nature in the House three days later, the 
necessary 218 signatures were gained in less 
than two and one-half hours.” 


As to the Price Control Bill, Leon 
Henderson and David Ginsburg managed 
this legislation. The point of disagreement 
here was whether or not there should be a 
program which would include wages as well 
as prices. Bernard Baruch campaigned for 
this program, while Henderson and Gins- 
burg thought wages should be left to an- 
other agency. 


Steagall of Alabama introduced the Price 
Control Bill, and hearings were heard be- 
fore the Banking and Currency Committee 
—thirty-seven sessions over a three-month 
period. The farm bloc held the balance of 
power on the committee, and the Price Con- 
trol Bill faced an exceptionally potent coalition, 
made up of a large portion of Republicans 
in the House, most of the farm bloc, a group 
of Southern Democrats opposed to enhanced 
presidential powers and representatives of 
various special interests which had a stake 
in rising commodity prices. The Price Con- 
trol Bill which passed the House was de- 
scribed as a “tattered remnant.” 


The. story of MVA is that of an attempt 
to meet the problems of the valley by a re- 
gional program for the sake of the people 
as a whole, and of how the effort was balked 
by a coalition of pressure from politicians 
in the Senate, organized interest groups in 
the valley and bureaucrats with vested in- 
terests in the existing piecemeal handling of 
the problems of the Missouri. 


The author says: “It was not the defeat 
of MVA, but the way in which it was defeated 
that arouses concern over the legislative 
process. Both Congressmen and adminis- 
trators approached the problems of the Mis- 
souri valley in terms of their particular 
interests, functions, or localities. There was 
a failure to come to grips with the central 
conception of a valley-wide approach.” 


Not content with merely exploding the 


“statesmen’s” concept of lawmaking, Mr. 
Burns examines some of the panaceas that 
have been offered for our legislative ills, 
such as the old Wilson program for a cab- 
inet government. 


Books . . . Articles 


“The proposals in general are of two 
types. Some of them would make the Presi- 
dent and his cabinet responsible to Congress 
by empowering Congress to oust the Execu- 
tive (through a vote of lack of confidence) 
and to appoint a new one. The other type of 
proposal would change the terms of offices 
so that the President and all members of 
Congress faced the voters at the same time. 
Such general elections would be held at reg- 
ular intervals or when a deadlock between 
executive and legislative branches compelled 
a special election. 


“The first proposal is designed to give us 
efficient and responsible goverment. If the 
American people ever make the fatal error 
of adopting it, they will find that it has 
precisely the opposite effect.” 


As to the second type of cabinet govern- 
ment, the “theory behind it is that if the 
President and every member of Congress 
ran for election at the same time, men be- 
longing to the same party and backing the 
saine principles would gain office in both 
branches of government. The result, accord- 
ing to advocates of this reform, would be 
unified government. 


“History and logic both argue against 
this proposition. On three occasions Frank- 
lin Roosevelt was re-elected by clear ma- 
jorities and his party was victorious in both 
houses of Congress. Soon after each of 
those re-elections the country was treated 
to the familiar picture of one branch of the 
government quarreling with the other. Some- 
how election of President and House at the 
same time did not produce harmony.” 


Consequently, after making a thorough 
examination of these various remedies, the 
author comes to the seat of trouble—“our 
decentralized, undisciplined, disunited party 
structure.” We might conclude that the 
greatest fault lies in the make-up at the 
lowest level of the whole American party 
system ef government, and that all these 
changes for redesigning the top structure 
will be like so much new plaster on the 
White House—all the old scars, even soot 
from the fire of 1812, remain underneath on 
the origina! foundation. 


The whole party system breeds, and fosters 
a typical American politician born fifty-six 
years ago a block off Main Street. He went 
to grammar school and high school in his 
own small town, attended law school at the 
state university and returned to the home 
town to practice. He served in the army; 
belonged to the American Legion, the Elks 
and the Kiwanians; rose from county prose- 
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cuting attorney to become a member of the 
lower house of the state legislature; prob- 
ably became state commander of the American 
Legion and was finally elected to Congress 
—the Babbitt of Washington, D. C. 


Simple as ABC! 


CCH Dictionary of Labor Law Terms. 
Commerce Clearing House, Inc., 214 North 
Michigan Avenue, Chicago 1, Illinois. 1949. 
96 pages. $1; ten copies, $8; twenty-five 
copies, $18. 

Essentially, the aim of this compact CCH 
Dictionary of Labor Law Terms is to help 
establish a “common language” in manage- 
ment-labor relations—by clarifying and de- 
fining the vocabulary of labor law. For, 
today, labor law has its own way of speaking. 
Labor, unions, industry, courts, statutes— 
all have contributed to molding a distinctive 
tongue—the working speech of collective 
bargaining, of grievance adjustment and of 
all management-employee communication. 
Knowledge of this special language and sure- 
ness in its specialized use is essential for 
management-labor accord. 


For instance, how do you define such terms 
as: “automatic quit,” “backtracking,” ‘“Chi- 
nese overtime,” “fringe time,” “make-ready 
activities?” What is your understanding of 
such phrases as “absenteeism,” “penalty 
pay,” “bootleg contract,” “willing and able 
clause,” “master agreements” ? How does 
the other fellow define them? How does he 
understand them? It’s vital that you both 
talk the same language! This new CCH 
publication should help bring this about. 


Analytical Bargaining Bulletin 


Master Agreements in Collective Bargaining, 
ILIR Series A, Volume 3, Number 5. W. 
Ellison Chalmers and Scott McEachron. 
University of Illinois Institute of Labor and 
Industrial Relations, Champaign, Illinois. 
1949. Single copies, free on request; addi- 
tional copies, 5¢ each. 


This bulletin includes a discussion of multi- 
unit agreements in effect today, the reasons 
for this development and their effect upon 
the public interest. The authors also analyze 
the advantages and disadvantages of such 
agreements to both employers and unions. 
Master agreements between several unions 
and employers are rapidly replacing the single 
employer-union contract. “Past experience 
indicates there is less chance for a strike,” 
the authors point out; but if a strike does 
occur the public is likely to suffer more dis- 
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comfort and inconvenience. This may result 
in the public calling for government inter- 
vention. 


Timely Compilation 

Survey of University Business and Economic 
Research Projects, 1947-48. Lyle C. Bryant. 
Superintendent of Documents, United States 
Government Printing Office, Washington 25, 
D. C. 1949. 240 pages. $1. 

Mr. Bryant, of the Extension Service, 
Small Business Division, Department of 
Commerce, has compiled studies in business 
and economics recently completed or in 
process in the university schools of business 
and departments of economics throughout 
the country. This is the sixth edition in a 
series which aims at fuller utilization of re- 
search findings. There are 1,188 projects 
reported and described, including faculty 
research and graduate student theses. 


ARTICLES 


“Fireman, Save My Child” Some 
employers have besought legislative correc- 
tion of the effects of the Bay Ridge case, 
with frantic appeals to their congressmen. 
There is a remedy, however, as the authors 
of this article, Marian J. T. Dabney and 
Seth M. Dabney, ITI, point out.—“Regular 
Rate and the Bay Ridge Case: A Guide to 
Legislative Revision,” Yale Law Journal, 
February, 1949. 


Taking the “De’s, Dem’s and Dose” Out 
of Labor Relations . . . Sound labor rela- 
tions are built upon the realization that 
workers not only need economic security, 
but have psychological and social wants as 
well. It is the duty of management and 
labor to accept the collective bargaining 
process, respect each other’s views and sug- 
gestions and recognize the mutuality of their 
interests.—Teper, “The Function of Man- 
agement in Achieving Sound Labor Rela- 
tions,” Industrial and Labor Relations Review, 
July, 1949. 


Joint Bargaining . . . The rubber indus- 
try’s experience in multiple-company bar- 
gaining was not an altogether happy one. 
The fault lies not in the idea of joint bar- 
gaining, but in the fact that both the 
companies.and the union entered into nego- 
tiations as an expedient, rather than as a 
long-range program to solve their difficul- 
ties.—Winters, “Aspects of Joint Bargaining 
in the Rubber Industry,” Jndustrial and Labor 
Relations Review, October, 1949, 
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THE DEVELOPING LAW—Continued from page 262 





membership and voting rights in such labor 
organization.”“ Wisconsin’s provision is 
virtually identical.® 


a ren clearly requires only 
that those who are employees at the time 
of the execution of the agreement be admit- 
ted to membership in the contracting union. 
The language of the Pennsylvania act should 
be contrasted with that of the Colorado, Massa- 
chusetts and Wisconsin acts. The Pennsyl- 
vania act permits the closed shop “if . 
[the contracting union] does not deny mem- 
bership in its organization to a person or 
persons who are employees of the employer 
at the time of the making of such agreement, 
provided, such employee was not employed 
in violation of any previously existing agree- 
ment with said labor organization.” “ 

This language clearly reaches the same 
result the Supreme Court reached in NLRB 
v. Wallace Corporation“ under the original 
NLRA, which made no express requirement 
concerning admission of existing employees. 
It is interesting to speculate on whether ail 
the state labor relations acts which permit 
the closed shop (category 1, above) should 
also be construed as containing the require- 
ment which the Supreme Court, in the Wallace 
case, read into the NLRA. (Of course, there 
are those who, reading the Wallace case very 
strictly, contend that it held only that a 
closed shop contract with a company-assisted 
union was unlawful under the original NLRA. 
If sueh contention is sound,® there is. of 
course, little ground for expecting that the 
state labor relations acts should be read as 
compelling admission in the absence of a 
provision such as those contained in the Col- 
orado, Massachusetts, Wisconsin and Penn- 
sylvania acts.) 


NUMBER of states have statutes aimed 
Xat minimizing discrimination by unions 
on the basis of race, color, creed or national 
origin. The statutes vary from state to state, 
some being mere expressions of public pol- 
icy, and others being implemented by posi- 
tive administrative procedures. The Colorado 
Labor Peace Act, for example, states: 


“All rights of persons to join labor organ- 
izations . . . and their rights and privileges 
as members thereof, should be recognized, 
safeguarded and protected. No person shali 
be denied membership in a labor organiza- 
tion . . . on account of race, color, religion, 
sex or by any unfair or unjust discrimination. 
Arbitrary or excessive initiation fees and 
dues shall not be required, nor shall excessive, 
unwarranted, arbitrary or oppressive fines, 
penalties or forfeitures be imposed.” “ 


This declaration, contained in the pream- 
ble of the Colorado act, stands unsupported 
by any specific statutory prescription.“ Not- 
withstanding this fact, however, the declara- 
tion of policy must probably be considered 
in appropriate cases, and might be determi- 
native where, say, a question arises as to 
the right of a union to be certified as a col- 
lective bargaining representative. 


At the opposite extreme, some states have 
created well-defined duties and obligations 
reinforced by administrative or court pro- 
cedures—all designed to make effective their 
antidiscrimination policies. Thus, the Rhode 
Island Fair Employment Practices Act 
provides: 

“Tt shall be an unlawful employment prac- 
tice . . . (C) for any labor organization (1) 
to deny full and equal membership rights 
to any applicant for membership because of 
his race or color, religion, or country of an- 
cestral origin, or (2) because of such reasons, 
to deny a member full and equal membership 
rights, expel him from membership, or other- 
wise discriminate in any manner against him 
with respect to his hire, tenure, compensa- 
tion, terms, conditions or privileges of em- 
ployment, or any other matter directly or 
indirectly related to membership or employ- 
ment, whether or not authorized or required 
by the constitution or by-laws of such labor 
organization or by a collective labor agree- 
ment or other contract, or (3) to fail or 
refuse to classify property or refer for em- 
ployment, or otherwise to discriminate 
against any member because of his race or 
color, religion, or country of ancestral 
origin.” “ 








“1 | 47,023 (Massachusetts). 

*2 ¢ 47,006(c) (Wisconsin). 

#3 | 47,028 (Pennsylvania). 

449 LABOR CASES { 51,187, 323 U. S. 248 (1944). 

* The Supreme Court’s recent (December 5, 
1949) decision in Colgate-Palmolive-Peet Com- 
pany v. NLRB, 17 LABOR CASES { 65,445, states 
that the Wallace case stands for the proposition 
only that a ciosed shop contract with a com- 
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pany-dominated union was unlawful under the 
original NLRA. 

#6 | 47,001(4) (Colorado). 

“See also { 43,035 (Nebraska) and { 47,501 
(Wisconsin). 

48 { 47,504(c) (Rhode Island). See also { 47,505 
(Connecticut), { 47,505 (Massachusetts), { 47,512 
(b) (New Jersey), { 47,504(b) (New Mexico), 
{ 47,507(2) (New York), { 47,505(2) (Oregon) 
and { 47,505(2) (Washington). 
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This comprehensive provision against dis- 
criminatory practices by unions, it will be 
noted, makes the prohibited practices un- 
lawful. Furthermore, a special agency func- 
tions under the Rhode Island statute, to 
effectuate the policies and provisions of 
the act. 


Falling in a class between the type of 
legislation enacted by Colorado and the 
Rhode Island law is a Kansas statute which 
denies representation rights to any union 
(except one covered by the Railway Labor 
Act) discriminating against or excluding 
from membership any person on the basis of 
race or color.“ In view of the Supreme 
Court’s decision in the Corsi™ case, it would 
seem that this general type of legislation is 
not unconstitutional. 


And the Future .. . 


Needless to say, the law of labor relations 
in general and the law relating to compul- 
sory unionism in particular are both in a 
transitional stage. The number of people 
who seriously believe that unionism—and 
big unionism, at that—has no solidly estab- 
lished position in the American economy 
is small now, and is diminishing. The gen- 
eral feeling, even on the part of those who 
cannot be called proponents of unionism, is 
that the unions are here to stay, and that 
the job which lies ahead is one of regulation 
rather than one of prohibition. Labor legis- 
lation since the enactment of the Taft- 
Hartley Act in June, 1947, has on the whole 
favored labor unions—at least in a negative 
way: no seriously restrictive legislation has 
been passed; some restrictive proposals have 
been rejected; some restrictive legislation 
has been repealed. The basic collective bar- 
gaining rights of labor unions, therefore, ap- 
pear solidly established. Unions will con- 
tinue to bargain for more than fifteen million 
employees, as they are doing today; and the 
chances are that in the next few years they 
will be bargaining for considerably more. 


This wide bargaining scope of unions 
means that terms and conditions of employ- 
ment of all employees in bargaining units 
represented by unions are left to the appro- 
priate unions and employers; individual em- 
ployees, as such, are in the picture only by 
virtue of the union’s representation, and 


this fact applies both to employees who are 
union members and to those who are not. 
The union is exclusive bargaining represen- 
tative of all employees in the bargaining unit. 
Thus, even though the union does not con- 
trol employment opportunities—that is, eyen 
though it does not have a closed-shop con- 
tract—membership in the union may be 
desirable. 


The experience of Negroes who have been 
denied membership in the railway brother- 
hoods demonstrates the desirability of full 
membership in a union which has exclusive 
bargaining rights. While they could get jobs 
in the railroad industry without membership 
in the unions (because the closed shop is 
not a characteristic of the industry), Ne- 
groes nevertheless suffered as a result of 
their lack of effective representation.” 


Where a union with exclusive bargaining 
rights also has closed-shop agreements, the 
desirability of union membership, of course, 
is heightened. Neither bargaining represen- 
tation nor work is available without such 
membership. 


AS we have seen, existing legislation does 
not cut into the problems precisely along 
the lines just set forth here. The Taft-Hartley 
Act, for example, is preoccupied with the 
right-to-work aspect of the problem but 
not with the right-to-union-membership as- 
pect. It has outlawed the closed shop but 
has made no provision for compulsory ad- 
mission to membership where unions do not 
control job opportunities. State legislation, 
viewed as a whole, represents widely diverg- 
ing and even conflicting attitudes. Some 
states permit the closed shop but prohibit 
unions from denying membership on the 
basis of race, color or creed: Other states 
prohibit the closed shop but do not require 
unions to admit freely to membership. Still 
others neither prohibit the closed shop nor 
require open membership policies. The one 
legislative combination which does not clearly 
exist is this: permission of the closed shop 
with a concomitant requirement of reason- 
ably free admission to membership. While 
the statutes in Colorado, Massachusetts and 
Wisconsin may possibly be interpreted so to 
provide, the common law, through the agency 
of the California Supreme Court, has clearly 
reached this result. 





# § 41,015 (Kansas). 

5° Railway Mail Association v. Corsi, 9 LABOR 
CASES { 51,215, 326 U. S. 88 (1945). Cf. Betts 
v. Easley, 11 LABOR CASES { 63,207, 161 Kan. 
459 (1946). 
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51 Cf. Steele v. Louisville & Nashville Railroad 
Company, 9 LABOR CASES { 51,188, 323 U. S. 192 
(1944); Tunstall v. Brotherhood of Locomotive 
Firemen & Enginemen, 9 LABOR CASES { 51,189, 
323 U. S. 210 (1944); Graham v. Brotherhood of 
Locomotive Firemen & Enginemen, 17 LABOR 
CASES { 65,399 (1949). 
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A LOOK BACK 


January 4 
A nation-wide strike of 250,000 telephone workers may occur by the 
end of February, or before, unless satisfactory pay boosts and other 
contract improvements are negotiated between the Bell System and 
the Communications Workers of America-C1O, the union announced. 

January 3 
The Second Session of the Eighty-first Congress convened. 

January 2 
AFL President Green said that repeal of the Taft-Hartley Law can- 
not be expected before the 1950 Congressional elections, and that 
labor’s “best hope” is to see that congressmen pledged to its repeal 
are elected. 

December 31 
Northern and midwestern soft-coal operators joined the Southern 
Coal Producers Association in filing unfair labor practice charges 
against the United Mine Workers. 

December 28 
A Federal Trade Commission economist advised against a compro- 
mise settlement of price-fixing in the steel industry. 

December 26 
Demands for “substantial” wage increases will be made during 1950, 
the AFL announced. 

December 23 
The NLRB ruled that a farm workers’ union was not a “labor 
organization” as defined by law, and held that the printers’ union had 
violated the Taft-Hartley Law by demanding closed-shop terms in 
3altimore. 

December 21 
A CIO spokesman asserted that the problem of the nation’s 
“millions of low-income, under $2,000 a year families” will be solved 
by a minimum wage of $1 an hour, expansion of collective bargaining 
and adoption of national economic policies designed to guarantee full 
employment for all. 

December 20 
An attempt to dynamite international headquarters of the UAW-CIO 
in Detroit failed when fuses burned out before the fire reached the 
explosive. 
Former Federal Judge Dawson filed an application for a federal in- 
junction to compel John L. Lewis to seat him as operators’ trustee 
of the miners’ welfare fund. 

December 19 
President Quill of the Transport Workers Union returned from 
Europe determined to seek an increase in wages and to take what- 
ever action is necessary to win it. 

December 15 
Price increases averaging $4 a ton were announced by United States 
Steel to meet “actual and approaching” changes in production costs 
and employee welfare program costs. 
Despite continued high production, the Federal Advisory Council 
learned today, a poor outlook looms aliead for the labor market 
because of the increasing number of available workers and technical 
improvements in production. 

December 14 
Labor Secretary Tobin advocated doubling the average old-age 
pension now paid under Social Security. 

December 12 
Up to this time, the armed forces have discharged 116,000 of the 
135,000 civilian employees they have been ordered to drop in an 
economy move. 
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